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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
The Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
NOVEMBER 1982 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


Hotmay MEAT & PROVISION CorP. and GrorGE F. CLARK. 
FSQS Docket No. 17. 

LANDMARK BEEF PROCEsSORS, INC. 
Removal of Stay Order 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice 

County LINE CHEESE CoMPANY, INC., CouNTy LINE CHEESE Com- 
PANY, a division of Beatrice Foods Co., a corporation, and 
MEaDow GOLD Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. 
Certified Question 
Ruling on Certified Question 

De GraFF Darrigs, INc. AMA Docket No. M 2-72. 
sion and Order 


al of Petition 

KraFt,INc. AMA Docket No. M 11-1. 

M & R Tomato Disrriputors, Inc. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief 
Order Granting Petitioner’s Request To Withdraw The Pe- 


NaraGHI, H. AMA Docket No. F&V 981-1. 
With Prejudice 

RIVERBEND Farms, Inc. AMA Docket No. F&V 907-8. 
Order Denying Appeals 

SEQUOIA ORANGE Co., INC. and EXETER ORANGE ‘Co. INC. 
AMA Docket No. F&V 910-3. Order Dismissing Peti- 
tion (Initial Decision) 
Order Dismissing Petition 

Sequoia ORANGE Co., INc., et al. AMA Docket No. F&V 
907-6. Order Denying Appeals 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


Cropsey, Mac L.,D.V.M. VA Docket No. 19. 
*Cooxe,GaryS.,D.V.M. VA Docket No. 23. 

GROSSMAN, WILLIAM D.,Dr. VA Docket No. 20. 

*Grotu, DANIEL V.,D.V.M. VA Docket No. 24. 

Rusrer, JAMES S., Dr. VA Docket No. 15. Decision and 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INc. AWA Docket No. 171. 

*Batties, DENNIS L., and Marsa D. Batttes. AWA Docket 
No.181. Consent 

Brink, CHARLES. AWA Docket No.182. Decision and Or- 
der 


* Order Denying Petition For Reconsideration 

CaRTER, Ceci B., and Besse Carter. AWA Docket No. 
193. 

“CHARLES RIVER RESEARCH PRIMATES CorP. d/b/a PRIMATE IM. 

PORTS CoRPORATION. AWA Docket No.215. Consent 

CuartairR,INc. AWADocket No.207. Consent 

DauL, DEANR. AWA Docket No. 175. 

Dubey, W. L., Mrs. AWA Docket No. 158. Decision and 


AWA Docket No. 209. Consent 
Euritt, OREN. AWA Docket No. 167. 
Fasry, EpwarpDG. AWA Docket No. 170. 
FOERDER, LAWRENCE J., a/k/a LAWRENCE D. JEFFRIES, d/b/a ANI- 
MAL TRAINERS UNLIMITED. AWA Docket No. 200. 


FRONTIER AIRLINES, INC. AWA Docket No.176. Consent 

HAZZARD, CHARLES. AWA Docket No. 152. 
Order Granting Extension for Qualification of Respondent 

Hix, RICHARD and EILEEN M. Morron d/b/a BELL County Zoo, 
and Ciry or LUFKIN, Texas d/b/a ELLEN Trout Zoo. 
AWA Docket No. 187. Consent as to Respondent City 
of Lufkin 
Dismissed as to Eileen M. Morron 

INTER SCIENCE INSTITUTE. AWA Docket No. 205. 

MCGEENEY, ADELAIDE J. and FRANCIS MCGEENEY. AWA 
Docket No. 165. Consent 

MELTON, SHARON. AWA Docket No. 197. 

“Miter, O. JEAN. AWADocketNo.185. Decision and Or- 


“Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


New York City DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFairns. AWADocketNo.145. Consent 
NEw YorK, THE CIty OF. AWA Docket No. 189. Dismiss- 
al of Action 
*SropGHILL,TomD. AWA Docket No. 195. 
TaMPA LIVESTOCK DISTRIBUTORS, INC., d/b/a AQUARIUM SUPPLY 
Co. AWA Docket No. 169. 
TRANS WORLD AIRLINES, INC. AWA Docket No. 183. 
sent 
*TROUMBLY, ROBERT. | AWA Docket No. 173. 
*Unirep Air Lines, INc. | AWA Docket No. 210. 
WEIN Arr ALASKA, INC. AWA Docket No. 174. 
WOLFREY, ALBERT D., JR. d/b/a ANIMAL CRACKER PARK. 
AWA Docket No. 192. Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION: 


ToscONY PROVISION CoMPANY, INC. a New Jersey corporation, 
and Henry DELI v. JOHN R. BLOCK, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
America. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40). | Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


3-D MEAT, INC. FMIA Docket No. 55. Decision and Order 

BELACK’S MEAT Propucts CoMPANY, INc. FMIA Docket No. 
53. 

BRISTOL BEEF CoMPANY. FMIA Docket No. 56. 


EAVES PACKING CoMPANY, INc. FMIA Docket No. 
Consent 

Hotway Meat & ProvIsiION Corp. and GEoRGE F. CLARK. 
FSQS Docket No. 17. 

NEBRASKA BEEF PACKERS, INC. FMIA Docket No. 59. 
Consent 

NORWICH BEEF CoMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 

PaTTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. 

SHELBY BRAND FROZEN Foop Company, Inc. FMIA Docket 
No. 54. Default 


*Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
FEDERAL MEAT INSPECTION ACT—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


SouTH EASTERN Meats, Inc. FMIA Docket No.57. Stipu- 
lation and Consent Decision 
Order Granting Motion to Amend Stipulation and Consent 


STANKO PACKING ComMPANY, INC. FMIA Docket No. 58. 


ToscoNny PROVISION CoMPANY, INC. 
Removal of Stay Order 

VOLUNTEER HOTEL AND RESTAURANT SUPPLY, INC. 
Docket No.61. Stipulation and Consent Decision 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION: 


BuRTON, THOMAS, JR. and LEROY FRANKS v. UNITED STaTES DE- 
PARTMENT OF AGRICULTURE. | GEORGE BLADES and LEROY 
FRANKS v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
Decided June 26, 1982. (Civil Action No. 81-2445) 
(USDA HPA Docket Nos. 154 and 173).  Secretary’s De- 
cision reversed 


DISCIPLINARY DECISIONS: 


CALDWELL, SAM, TED CARTER, and JOHN C. MiLLER. HPA 
Docket No. 129. 
Order Dismissing Complaint as to Sam Caldwell 
Order Dismissing Complaint as to John C. Miller 
CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALBOT. 
HPA Docket No. 102. Consent as to Allen Callaway 
CoopeR, LARRY and DuDE CrowDER. HPA Docket No. 
133. 
DEGRAFFENREID, GLENN. HPA Docket No.158. Order 
Dick, RopNEY W. and Earnest P. Knipp. HPA Docket No. 
179. 
Dietz, JoF H. and Bop McQuerry. HPA Docket No. 


Epwarps,Gary. HPA Docket No.184. Consent 

FLEMING, JOE. HPADocketNo.144. Decision and Order 
Stay Order 

Gray, BILLY and Mrs. C. Ray Carter. HPA Docket No. 
124. Remand Order 

GREEN, JANET and PINECREST FARMS. HPA Docket No. 
175. 

HANKINS, STEVE and Larry C. Davis. HPA Docket No. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 
HPA Docket No. 137. Decision and Or- 


* HORENBEIN, BARRY H. and MARILYN HoRENBEIN. HPA Dock- 
et No. 171. isi 

HoweLL_, Tommy and Don Bain. HPA Docket No. 156. 
Consent as to Don Bain 

Kakassy, MIKE and RALPH HENSLEY. 
94. Consent as to Ralph Hensley 

LivoLs!, PETER and RoBERT D. Morais. 
111. Order 

Loz, GLEN D. and Junior Pierce. HPA Docket No. 
181. 

PERKINS, FLoypD M. and Gary Epwarps. HPA Docket No. 


ROWLAND, ALBERT LEE and C. F. Meapows. HPA Docket No. 
107. Stay Order 

STAMPER, ELDON and SONYA STAMPER (d/b/a CHEZMYRAE WALK- 
ERS), and Ross H. Fox. HPA Docket No. 168.  Re- 
mand Order 

THORNTON, RICHARD L. and Britt CANTRELL. HPA Docket No. 
125. Decision and Order 


VOLKART, TRUMAN and STEVE SmitH. HPA Docket No. 
172. Consent Decision as to Respondent Steve Smith 
WALL, RICHARD. HPA Docket No. 87. 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


Gipson, BARNEY MILBURN, t/a B&W CatTTLeE ComMPANY and 
UNITED STaTES DEPARTMENT OF AGRICULTURE, PACKERS AND 
STOCKYARDS ADMINISTRATION v. BARNEY MILBURN GIBSON. 
Order issued September 30, 1982. (Case No. 
7-81-01526) (Adversary Proceeding No. 7820145) (USDA 
P&S Docket No. 5975). Case remanded to the Secre- 
tary. Adversary proceedings closed 

GOTHAM PROVISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First StaTE BANK OF MIAMI v. GOTHAM PROVISION Com- 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P &S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 

Mip-SouTH ORDER BUYERS, INC. v. PLATTE VALLEY LIVESTOCK, 
Inc. (USDAP&S Docket No. 4827). Secretary's de- 
cision affirmed 


*Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DISCIPLINARY DECISIONS: 


ABILENE M&M Carte Co., INC., and ROLAND MARCEE. 
Docket No. 5924. 
Consent as to Roland Marcee 

ApairR County LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., and HARRY DURFLINGER, 
individuals. P&S Docket No. 5962. 

ARKANSAS NATIONAL STOCKYARDS COMPANY, INC. 
Docket No. 6065. Consent 

ARMOUR AND ComPANY. P&S Docket No. 3109. Order 
(Termination of cease and desist order) 

* ARNESON, JERRY. P&S Docket No. 6026. 
*ArzT, JAMES. P & S Docket No. 6057. 

BARTELS MEAT COMPANY, INc. P&S Docket No. 6017. 
Consent 

BearD,JIMD. P&SDocketNo.5915. Default 

BMLEMAN, DeLos, BEATY OSBORN, and DouGLtas K. McMiI- 
LEN. P&S Docket No. 5980. Consent with respect to 
Beaty Osborn 
Consent with respect to DeLos Bidleman 
Consent with respect to Douglas K. McMillen 

Buack, Oscar, III d/b/a BLAcK CaTTLE CoMPANY, and BLACK 
CATTLE ORDER BUYERS, INC., acorporation. P&S Dock- 
et No. 5990. Consent 

Borne, PAuL Lewis. P&S Docket No. 6048. 

* Supplemental Order 

BosMA, JACOB F., d/b/a Cutno LIVESTOCK COMMISSION COMPANY 

and YARDAGE. P&S Docket No. 5884. Decision and 


* Denial of Petition For Reconsideration 
BRANCH, PHILLIP. P&S Docket No. 5917. 
“BRINGLE, JAMES E.,INc. P&S Docket No.6046. Default 
Brooks, STEVE, MEATS, INC., and VasTon S. BRooks. P&S 
Docket No. 5940. 
BROTHERTON, BoBBYL. P&S Docket No.5896. Consent 
Brown, DonNIEE. P&S Docket No. 6021. 
*CarTER, Dav L., d/b/a BeLLs Livestock. P&S Docket No. 
6063. 
CATTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 
Consent 
*CaTTLE KinG PacKING ComMpANy. P&S Docket No. 
6028. 
CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CATTLE CoRPORA- 
TION, a corporation. P & S Docket No. 5976. Con- 


CHILDERS, BLL D. P&S Docket No. 5960. 


“Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


CuaRK Livestock Auction, Inc. P & S Docket No. 5968. 
Consent 
Supplemental Order 

CoasTaL Livestock, Inc. P&S Docket No. 5997. 


CoLLINs, JOHN GaRY. P&S Docket No. 6037. 
*Comps, Duis. P&S Docket No. 6072. 
Corsica Livestock SALES, INC., and Corsica CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
NE TINGS 8 5 ise aces 0:65 de Rea a ae an ea aot ae eaee 
Corsica Livestock SALES, INC., DALE DOCKENDORF, CORSICA 
LIVESTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, Exwoop L. (Woopy) NELSON, 
Corsica CaTTLe Inc. P &S Docket No. 5728.  Con- 
sent as to Corsica Livestock Sales, Inc. ........... 0c cece eee ee ee cece 62 
Consent as to Elwood L. (Woody) Nelson 
Consent as to Corsica Livestock Marketing Inc. 
Consent as to Walter D. Bormann 
Decision and Order Upon Admission of Facts By Reason of 
Default as to General Services Corporation 
"Corsica WESTERN SrockyaRDs, Inc. P&S Docket No. 


DARLINGTON AUCTION MARKET, Inc. P & S Docket No. 
5897. 

DEMPSEY-JAMISON, INC. P&S Docket No.5936. Consent 

DESILVA, Bruce. P&S Docket No. 5923. 

*DinNER, MARVIN J. and KENNETH S. Ross. P&S Docket No. 
6023. 
* Consent as to Kenneth S. Ross 

DuQuorn PackinGc Company, DECATUR PACKING Division, and 
WiuiaM S. Martin. P&S Docket No. 5921. _Deci- 
sion and Order as to William S. Martin 

Exmett Livestock ComMIssION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 


FarK,Pu. P&SDocket No.6008. Default 

FEDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEDER, an individual. P&S Docket No. 5947. Con- 
sent 

FerrY BROTHERS, INC., and BUTLER WALLACE. P&S Docket 
No. 5949. Consent 

FREEMAN, DonALDO. P&S Docket No.5939. Consent 

FREEMAN, JAY, COMPANY, INC. and J.J. FREEMAN. 
Docket No.5891. Consent 


*Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


FRESNO CATTLE FEEDING Co., a corporation, WRC CATTLE, INC., a 
corporation, WILLIAM R. JENKINS, an individual, Ross JEN- 
KINS, an individual, and CRAIG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
spondent Fresno Cattle Feeding Co. ........ 00. cee cece cece eeeeeee 

“Fresno Livestock CoMMISSION Co., INC., and Ross JENKINS, 
Il. P&S Docket No. 5982. 

Gipson, BARNEY M. P&S Docket No. 5975. 

G.IcK, ROGER d/b/a Giick Livestock AucTION. P&S Docket 
No. 5931. Consent 

GOLDBAUM, BERTON. P&S Docket No. 5978. 

GREENWOOD PACKING PLANT, a corporation; Drie LIvESTOCK, 
INC., a corporation; and PHILLIP SToveR, an individ- 
ual. P&SDocket No.5793. Consent 
Order Dismissing Complaint as to Respondent Phillip 


P & S Docket No. 5952. 
Supplemental Order 
HATCHER, MIKE. P&S Docket No. 6050. 
HATCHER, WILLIAM E. P & S Docket No. 5835. _ Decision 


HEBER, GLEN d/b/a New LiBeRTY LIVESTOCK AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
Sates. P&SDocket No.5867. Consent 

HERSEY, ROBERT L., d/b/a HersEY CATTLE CoMPANY. P&S 
Docket No. 5944. 

HotMEs Livestock, INC., and Sreve S. HOLMES, an individ- 
ual. P&SDocket No.6001. Consent 

HuGHSTON, WILLIAM C., MARION LIVESTOCK AUCTION, INC., 
RosBert L. BookouT, JOHN R. Booxout, Hipa M. Booxout, 
CHARLES E. WALCH, RoBERT H. ACKELS, and BRECKENRIDGE 
AucTION and SaLEsCo. P&S Docket No. 5993. Con- 


HuLINGs, PALMER G. “Bub” d/b/a OSAGE County Livestock Auc- 
TION. P&S Docket No.6012. Consent 
Supplemental Order 


ILLINOIS QUALITY FEEDER Pic ComMPANY, and ROGER WIND. 
P &S Docket No. 5972. 

INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P&S Dock- 
et No. 5945. 

IREDELL LIVESTOCK COMPANY, CAROLINA Stock YARDS COMPANY, 
WittlaM Howarp Horney, Harry Lee Horney, and 
WILLIAM J. FeMIsTeR. P&S Docket No. 5988. Con- 
sent as to Iredell Livestock Company 


“Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Consent as to Carolina Stock Yards Company 
Consent as to William Howard Horney 
Consent as to Harry Lee Horney 
Consent as to William J. Feimster 

JACOBSON, GERALD. P&S Docket No. 5637. 


*Kocn, JACK, Meats, INc. and Jack Koco. P&S Docket No. 


Krewer,T.G. P&S Docket No. 5983. Consent 

KREINBERG & Krasny, INC. P&S Docket No.5970. Con- 
sent 

LANDIS, T. M., INC., a corporation, and ARDEN L. LANDIS, an indi- 
vidual. P&S Docket No.5928. Consent 

“LANGLESS BROTHERS AUCTION MARKET, INc. P&S Docket 

No. 6047. 

LARSEN, MIKE, d/b/a Mixe’s CaTTLE Co. P&S Docket No. 
5863. Supplemental Order 

Loan, J.C., JR. and Jaumy Locan, d/b/a Jammy Locan Live- 
stock. P&S Docket No.5913. Consent astodimmy 


LYNCHBURG STOCKYARD, INC. a/k/a LYNCHBURG LIVESTOCK MAR- 
KET, INc. P&S Docket No. 5904. Supplemental Or- 
der 

*Lyons, WALTER H., INc., a corporation, and WALTER H. Lyons, 
an individual. P&S Docket No. 5942. 

Mattes Livestock AUCTION MARKET, INC., a corporation, PHILIP 
Mattes, Sr. & Pump MATTES, JR., individuals. P&S 
Docket No.5911. Consent 

MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P&S Docket No. 5844. 

Consent as to Edward Wendei 

MICHELSON’s LIVESTOCK COMMISSION AUCTIONS, INC. 
Docket No. 5860. Supplemental Order 

MOLNAR PACKING Company. P &S Docket No. 5937. 
cision and Order 

Moore, THoMmasL. P&S Docket No. 6035. 
Order-Termination of suspension 

Morey, DickH. P&S Docket No. 5912. 

MORRELL, JOHN, & ComPpANy. P&S Docket No.3500. Or- 
der (Termination of cease and desist order) 


“Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Norp, STUART, BURTON NORD, THOMAS MARTIN, AMERICAN INTER- 
NATIONAL MEAT IMPORTERS, INC., AMERICAN INTERNATIONAL 
Meat COMPANY and SOUTH FLORIDA MEAT IMPORTERS, 
Inc. P&S Docket No. 6007. Consent Decision as to 
Respondents Stuart Nord, Burton Nord, American Interna- 
tional Importers, Inc., American International Meat Com- 
pany and South Florida Meat Importers, Inc. .............000eeeeeees 1351 

Oxtp Santa Fe Feepers, INc., d/b/a S Bark RANCH FEED- 
Lot. P&S Docket No. 6051. 

PAULK AND BATTEN LIVESTOCK CoMPANY, INC., LIVESTOCK MAar- 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

PrkeE County LIVESTOCK MARKET, INC..a corporation, and 
CuarRLes H. Day, an individual. P & S Docket No. 
6005. 

*PRKLE,J.M. P&S Docket No. 6031. 
PowELL, HucGH B. P&S Docket No. 5876. Decision and 


R. J. ENTERPRISES, INC., and LLoyp E. HusBaND. P&S Dock- 
et No. 6002. 
RAWHIDE PACKING Co., INc. and ALEX KuMMER. P&S Dock- 


“REAGAN CATTLE Company, Inc. P&S _ Docket No. 


ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P&S Docket No.5777. Decision 


“ROGERS, FREDERICK PAuL, Puiu S. Rocers and J.M. 
PiRKLE. P&S Docket No. 6039. Consent as to Fred- 
erick Paul Rogers and Phillip S. Rogers 

* Consent as tod. M. Pirkle 

Rose, Lynn W., an individual, and Twin FALLs Livestock Com- 
MISSION COMPANY, INC., a corporation. P&S Docket No. 
5946. Consent Decision as to Twin Falls Livestock Com- 
PINION BIRO 6.6.55 016 68s s WH dike valid a recslale's sieWiaw se 480 malas eis 1386 
Consent Decision as to Lynn W. Rose 

SANDERS, WAYNE. P&S Docket No. 6030. 

SanDOoz, KENNETH W. P&S Docket No.5880. Consent 

“SayLor, GzorGE W., JR. P&S Docket No. 5753. 


SERRATO, MICHAEL A. 

STEWART, THOMAS J., d/b/a OHIO VALLEY Livestock Com. 
PANY. P&SDocket No. 5969. Consent 
Supplemental Order 
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STIEFEL Bros., INc., and SAM STIEFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

“SULLIVAN, Francis H., d/b/a SuLLIVAN CaTTLE Co. 
Docket No. 6029. 
*SwEARINGIN, WiLLIS. P&SDocketNo.6068. Consent 

Swirt INDEPENDENT PACKING ComPANY. P&S Docket No. 
6036. 

TaYLoR, HENRY. P&S Docket No. 5941. 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P&S Docket No.5922. Con- 
sent 

TRENTON LIVESTOCK, INC., and W. BRYAN HARGETT. 

Docket No. 5848. Decision and Order 

TRENTON LIVESTOCK MARKET, INC., J. D. WILKERSON, MICHAEL 
WILKERSON and SARAH WILKERSON. P&S Docket No. 
5981. Decision and Order Upon Admission of Facts By 
Reason of Default 

TROUTMAN, DoNALDL. P&SDocketNo.6010. Consent 

TUCKER, RAYMOND L. and Tom J. TucKeR. P&S Docket No. 


Uinta LIVEsTOCK COMMISSION Co., a corporation and Kay L. AN- 
DREASON, an individual P&S Docket No. 6032. 
Consent 

VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual. P&S Docket No. 5964. Consent 

VERNON STOCKYARDS, INc. P&S Docket No. 5974. Con- 
sent 

WALLACE, JOHN THOMAS, JR. P&S Docket No. 6042. 
Consent 

* Watson, HuGH, CLARK WATSON and Berry WATSON. 
Docket No. 5992. Consent 

WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. 
Docket No. 5984. Consent 

WELCH, OLLIE, MEAT Co., INC. and VINCENT D. AGUIRRE. 
P & S Docket No. 5902. Consent as to Ollie Welch 
PUNO GO. INC... «. «5<:arnete nica i <iopae tewunk wieniectans etaia Waianae Sars 
Consent as to Vincent D. Aguirre 

WHITEN, JAMES P. P&S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason of Default 

Winpsor AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TUCKER, LARRY W. REED, and DonALD D.Gast. P&S 
Docket No. 5907. | Consent as to Raymond L. Tucker 
Consent as to Larry W. Reed 
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REPARATION DECISIONS: 


Burt's CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCK- 
YARDS, INC., DoN HAYDEN, and MAMMOTH CAVE MARKETING 
CorRPORATION. P&S Docket No. 5786. Order of Dis- 
missal 

BUSSMAN, ERNEST A. and PETER E. BuSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 

Davis, LorEN v. C. B. Livestock Co. P & S Docket No. 
5756. Order of Dismissal 

FurR, JOSEPH E. v. RONALD WARD and WESTWIND CATTLE Com- 
PANY. P&S Docket No. 5643. 

Harpy, JOHN, JR. v. Fort Scott SALE Co.,INc. P&S Docket 
No. 5855. —_ Decision and Order 

HIGGINBOTHAM, ForrREsT W. v. TED BAKER & SON. 

Docket No. 5965. Decision and Order 
Denial of Petition For Rehearing 

JAEGER, MELVIN v. PRODUCERS ORDER BUYING COMPANY. 

P & S Docket No. 6019. Order of Dismissal 
* Jupp, Lewis M., INc. v. EARL Britton and Leo Lane d/b/a B&L 
OrpeR Buyers. P&S Docket No. 5909. Decision 


NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM Livestock SALES. P & S Docket No. 
5890. Decision and Order 

RUSSELL, STEVEN P. II v. R. L. ScHmmpt, DVM, THE Kansas Crry 
Stock YARDS COMPANY OF MAINE, WILSON, FLYNN, 
LAWS—STANDISH COMPANY, ROBERT BRICKER, and MIAMI 
County Livestock Company, Inc. P&S Docket No. 
5877. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA Bros. LIVESTOCK 
Sass, INc. P&S Docket No.5737. Decision and Or- 
der 

“Scort, CHARLES V. v. HAROLD GREEN. P&S Docket No. 
5919. Default 

“SairH, MERLYN v. Rick P. Grove. P&S Docket No. 
5898. Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


C. B. Foops, Inc. v. Untrep SraTes DEPARTMENT OF AGRICUL- 
TURE. (Civil Action No. 81-2197) (USDA PACA 
Docket No. 2-5544). _ Petition for review, denied 
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CoLuMBUs Fruit CoMPANY, INC. v. JOHN R. BLOcK, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538).  Secretary’s decision affirmed 

KaFcsaK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STaTEs OF AMERICA. (USDA PACA Docket No. 
2-5307).  Secretary’s decision affirmed 

*PremiuM ELKTON PoraTors, INC. v. Process SUPPLY COMPANY, 
Inc. (Cause No. IP81-449C) (USDA PACA Docket 
No. 2-5513) Satisfaction of Judgment 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE Division, Marketing Service United States 
Department of Agriculture, and JoHN BLOcK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 
Supreme Court Decision, certiorari denied, Secretary’s de- 

cision affirmed 


DISCIPLINARY DECISIONS: 
ALEx’s Propuce. PACA Docket No. 2-5630. Decision 


C. B. Foops, Inc. PACA Docket No. 2-5544. Order Dis- 
missing Stay Order and Reinstating Decision and Order 

CoLLEY-Woops, INc. PACA Docket No. 2-6043. Default 

CoLtumBus Fruir Company, Inc. PACA Docket No. 
2-5538. Order Vacating Stay 

CUMBERLAND Propuce Co., Inc. PACA Docket No. 
2-6092. 

DeFeo, ANNA, d/b/a CENTRAL PropucE Co. PACA Docket 
No. 2-5895. Decision and Order 

DeLisi, Joz, Frurr Co. PACA Docket No. 2-5859. 
sent 

DRABEK, ROBERT L., Co., INC. PACA Docket No. 2-6030. 
Consent 

FARM FRESH PropUCE Co. PACA Docket No. 2-6000.  De- 


FARMWEST Fruit Factors, INC., and NORTHWEST Fruit SALES, 
Inc. PACA Docket No. 2-5843. Decision and Order 

Finer Foops Sates Co., Inc. PACA Docket No. 2-5543. 
Decision and Order 


Forest AVENUE PropucE Co. PACA Docket No. 2-5832. 
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Frurr UNLIMITED TRUCKING, INc. PACA Docket No. 
2-6023. 
HAMPSHIRE OPEN AIR-MkT, INc. PACA Docket No. 
2-5675. Decision and Order 
Denial of Petition for Reconsideration 
*Harpor BANANA Distriputors, Inc. PACA Docket No. 
2-6019. 
Henry, J.H., Propuce Company, Inc. PACA Docket No. 
2-5796. Default 
KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop Company. PACA 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 
KemprF, E. L., & Son, INc. | PACA Docket No. 2-5882. 
cision and Order 
*Los ANGELES BANANA DISTRIBUTORS, INc. PACA Docket No. 
2-6067. 
MEIER, JOHN & Son, INc. PACA Docket No. 2-5860. Con- 


MICHIGAN QuaLiTy Foops, Inc. PACA Docket No. 2-5831. 


MorGAN, CHARLES E., d/b/a T.-C. BRAND PropucE. PACA 
Docket No. 2-6058. Decision and Order 

Nc, KELvIN S., d/b/a Kin Yip Company. PACA Docket No. 
2-6002. 

New JERSEY TOMATO OCo., INC. PACA Docket No. 
2-5942. 

NIELSEN PropUCE Co. PACA Docket No. 2-5919. _ Deci- 
sion and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 

PRECIOSA PACKING House, Inc. PACA Docket No. 
2-5964. Default 

PREFERRED PRODUCE Co., INc. PACA Docket No. 2-5720. 
Decision and Order 

*PropucE BROKERS, INc. PACA Docket No. 2-6081. Rul- 

ing on Certified Questions 

RANDLES, BENNY R. d/b/a LOWELL Propuce, INC. 
Docket No. 2-5920. 

RE, JOSEPH VINCENT, d/b/a BuD RE WHOLESALE Fruits & VEGE- 
TABLES. PACA Docket No. 2-6032. 

SALADINO, C.,& Son. | PACA Docket No. 2-6001. 

“SALEM, K.T., INc. PACA Docket No. 2-5894. Decision 


Stowe, CARLTON F., INc., a/t/a SOUTHERN TIER PRODUCE 
Co. PACA Docket No. 2-5730. Decision and Order 
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“Swain Propuce AND Ecc Co., Inc. d/b/a CoLumBus PRopuUCcE 
Co. PACA Docket No. 2-6068. Default 
*TomaTogs, Inc. PACA Docket No. 2-5921. 
Tommies CELLO-Pak, INc. PACA Docket No. 2-5791. 
cision and Order 
UNITED FRUIT AND VEGETABLE Co., INc. PACA Docket No. 
2-5536. Order (Vacating Stay) 
V. P.C., INc., t/a PETER T. GLAKAS PropucE. PACA Docket 
No. 2-5844. Decision and Order 
WATERMILL Export, Inc. | PACA Docket No. 2-5989. Con- 


YADEN, KEELER & YouNG, INc. PACA Docket No. 2-5846. 
Decision and Order 


REPARATION DECISIONS: 


A.C.A. MusHroom, INc. v. C&G MusHroom Co. or FLorDA, 
Inc. PACA Docket No. 2-6046. Order of Dismissal 

ABATTI PRODUCE, INC. v. W. F. Pinckney Co., INc. PACA 
Docket No. 2-5976. Reparation Order 

AcE Hi PACKING, INC. v. CoRONET Foops, INc. PACA Docket 
No. 2-6098. Order (Stay) 

ADMIRAL PACKING COMPANY v. Fruit UNLIMITED, INC. 
Docket No. 2-5934. Reparation Order 

ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
Inc. PACA Docket No. 2-5802. 

ApoBeE Propuce Distriputors v.E. VeGA & Sons Pro 
pucE. PACA Docket No. 2-5948. Decision and Or- 


AGRI SALES v. SAMUEL SIMON PeTRO d/b/a SAM PeTRO PRODUCE 
Co. PACA Docket No. 2-5975. Decision and Order 

ALGER FARMS v. PRODUCE BROKERS, INc. PACA Docket No. 
2-5879. Decision and Order 

* ALLSTATE APPLES EXCHANGE, INC. a/t/a Hupson RIVER FRuIt 

Dist. v. MILLBROOK, INC. PACA Docket No. 2-6132. 
Reparation Order 

ALL STaTE PACKERS, INC. v. BANANAS, INC. PACA Docket 
No. 2-6010. Reparation Order 

ALLEN, RUSSELL W. v. NEw ENGLAND Farms, INC. 
Docket No. 2-5647. Dismissal 

AMERICAN BANANA Co. INC. v. LATIN BELLY LimmTeD. 
Docket No. 2-5947. 

AMERICAN BANANA Co., INC. vu. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 
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APKARIAN, T., & SONS v. FrutT UNLIMITED, INc. PACA Dock- 
et No. 2-5935. Reparation Order 
* APPLE JACK ORCHARDS v.M. OrruTr BROKERAGE Co., 
Inc. PACA Docket No. 2-5992. Decision and Order 
ARKANSAS ToMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
DUCE Co. and CENTRAL MARKETING ASSOCIATES, INC. 
PACA Docket No. 2-5782. Decision and Order 


Order Denying Petition For Reconsideration 

AyaLaA & Sons Propuce Co. v. J. D. (JOHNNY) Lowe, JR., Co., 
Inc. PACA Docket No. 2-5854. Order of Dismissal 

BAILLIE, JACK T., CoMPANY, INC. v. Davip W. Osporn, d/b/a 
West Coast CONNECTION. PACA Docket No. 2-6080. 
Reparation Order 

BENGARD, TOM, RANCH, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5875. 

BENGARD, TOM, RANCH INC. v. TOMATOES INC. PACA Docket 
No. 2-5979. —_ Decision and Order 
Denial of Petition for Reconsideration 

BIANCHI & SONS PACKING Co. v. M F W Truckina, INC., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 

“Bic RED” TOMATO PACKERS v. KENNETH P. Davis d/b/a CENTRAL 
VirnGINIA PropucE Co. PACA Docket No. 2-5915. 
Decision and Order 

BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INc. PACA Docket No. 2-5801. _ Decision and Or- 


BONAFEDE, J., & SON v. Conroy Co., INc. | PACA Docket No. 
2-6079. Order Requiring Payment of Undisputed 


BORDGES, ALEX, Co. v. SaM WANG Foop Corp. PACA Docket 
No. 2-5902. _ Decision and Order 

BRANIX TRUCKING v. CUMBERLAND PRODUCE Co., INc. PACA 
Docket No. 2-5991. Decision and Order 

* BRUNNER, RHINIE, d/b/a BRUNNER PRODUCE CoMPANY v. M. OF. 

FUTT BROKERAGE Co., INc. PACA Docket No. 
2-5862. Decision and Order 

BryANT, Ray d/b/a Ray BRYANT PACKING Co. v. A & J PRODUCE 
Corp. PACA Docket No. 2-5685. Dismissal 

BrYANT, Ray, d/b/a RAY BRYANT PACKING Co. v. POPULAR FRUIT 
& PRODUCE, Inc. PACA Docket No. 2-5449. Order 


BrYANT, Ray, PACKING Co. v. LLOYD MEYERS Co. PACA 
Docket No. 2-5855. Order of Dismissal 
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BURTON, JAMES v. ALVIN KEENAN, Ltp. PACA Docket No. 
2-5759. Decision and Order 

BusHMAN, H. R., & Son, Corp. v. Victor Foops, Inc. PACA 
Docket No. 2-5865. Decision and Order 

BUSHMAN, Harry, INC. v. COMMODITY MARKETING COMPANY. 
PACA Docket No. 2-5823. Decision and Order 

C & B Farms v. DELL-SAND ENTERPRISES, INC. a/t/a D & S Pro- 
pUCE Mart. PACA Docket No. 2-5815. Decision and 


CAAMANO Bros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
altia WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 

CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com- 
PANY, INC. PACA Docket No. 2-5883. ismi 

CaL-CeL MARKETING, INC. v. Frurr UNLIMITED, INC. 

Docket No. 2-5928. Reparation Order 

CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INc. 
PACA Docket No. 2-5189. ismi 

CaL-SHRED, INC. v. GEORGE DEPAOLI DISTRIBUTING COMPANY. 
PACA Docket No. 2-6107. Order Requiring Payment 
of Undisputed Amount 

CaL-VEG SALES, INC. v. ARIZONA FRESH Foops, INc. 

Docket No. 2-5873. Stay Order 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHarp A. Giass Co. PACA Docket No. 
2-5814. Decision and Order 

Case, DouG.as, d/b/a CASE PRODUCE CoMPANY v. SAMUEL SIMON 
Petro d/b/a Sam Petro Propuce. PACA Docket No. 
2-5914. Decision and Order 

CasTLE & Cooke, INC. v. ARIZONA FRESH Foops, INc. 

Docket No. 2-5904. Stay Order 

CuicaGo OxForD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, Inc. PACA Docket No. 2-5669. 
Dismissal 


Order on Reconsideration 

CuiquiTa BRANDS, INC. v. ARIZONA FRESH Foons, INC. 
Docket No. 2-5893. Stay Order 

CONSUMERS PRODUCE ComMPANY INC. OF PITTSBURGH v. MIKRITA 
INCORPORATED a/t/a BELLE AIR IGA FoopLineR. PACA 
Docket No. 2-5984. Decision and Order 

CusuMANO Bros., INc. v. Tony’s PRopDUCE, INC. 
et No. 2-5963. Order Requiring Payment Of Undisput- 
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D. J.B. Farms vu. ToMATOES, INc. PACA Docket No. 
2-5985. Order Requiring Payment Of Undisputed 


D & S Satss Oo., Inc. v. D’Arrico Bros. Co. oF CALIFor- 
NIA. PACA Docket No. 2-5840. Decision and Order 
Stay Order and Extension Of Time For Filing Petition To 

Rehear, Reargue, and Reconsider 
Dismissal Of Petition For Reconsideration 

D’ArrIGO Bros. Co. OF CALIFORNIA v. Fruit UNLIMITED, INC. 
PACA Docket No. 2-5929. 

D’ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 
Co.,INc. PACA Docket No. 2-5950. Reparation Or- 


De Bruyn PRODUCE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACADocket No. 2-5804. Decision and Order 

Det MONTE BANANA COMPANY v. ARIZONA FRESH FOODS, 
Inc. PACA Docket No. 2-5870. Stay Order 

DEL MONTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

Dew-Grow Inc. a/t/a CENTRAL WEST PRODUCE v. BANANAS, 
Inc. PACA Docket No. 2-6007. Reparation Order 

Dietz & KLODENKO v. Foop SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. 

EMMERT TRANSFER Co. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. 

EVERETT, DALE W. d/b/a DALE'S Fruit MARKET v. W. F. PINCK- 
NEY Co., INc. PACA Docket No. 2-5981. Order of 
Dismissal 

EVERKRISP VEGETABLES, INC. v. H.E. Butr Grocery Com. 
PANY. PACA Docket No. 2-6040. Order of Dismiss- 


“FARMER'S SALES OF TEXAS, INC. v. Foop Town SToREs, 
Inc. PACA Docket No. 2-5884. Decision and Order 
FrEsTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SuN 
Rinc Foops. PACA Docket No. 2-5735. Decision 


. v. Acton Co., INc., 
PACA Docket No. 2-5837. Decision and Or- 


ForD, MALVIN G. d/b/a MALVIN ForD PRODUCE v. SAMUEL SIMON 
Petro d/b/a SaM Petro Propuce. PACA Docket No. 
2-5974. Decision and Order 
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FROSTEG, Max d/b/a THE BULL FROSTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND Son. PACA 
Docket No. 2-5899. Reparation Order 

Fruit SALAD, INC. v. JAMES R. KENNEY CO., a/t/a JIM’S PEELED 
Potators. PACA Docket No. 2-6029. Reparation 


GAGLIANO, A., Co., INC. v. THE AUSTER COMPANY, INC. 
Docket No. 2-5997. Order Requiring Payment Of Un- 
disputed Amount 

GARIN COMPANY, THE v. FRESH ACRES, INc. PACA Docket 
No. 2-5891. Decision and Order 

GaRIN COMPANY, THE v. HOVERSEN & Sons. PACA Docket 
No. 2-5805. Decision and Order 

GaRIN CoMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
a/tia DIMARE-NEW ENGLAND Farms. PACA Docket No. 
2-5817. Decision and Order 

*Garin CoMPANY, THE v. PRECIOSA PACKING House, INC. 

PACA Docket No. 2-5903. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLOUD, d/b/a EDGEWOOD 
Propuce Co. PACA Docket No. 2-5820. Decision 


GEORGIA VEGETABLE Co., INC. v. BATTAGLIA PRODUCE SALES, 
Inc. PACA Docket No. 2-5756. Decision and Order 

*GERSZEWSKI, ADRIAN, PoTaTo CoMPANY v. ALBERT MILLER and 

COMPANY. PACA Docket No. 2-5889. Decision and 


*GILMEISTER Farms, INc. v. H.C. ScHMIEDING Propuce Co., 

Inc. PACA Docket No. 2-5962. Decision and Order 

Gop Coast PACKING INC. v. ARIZONA FRESH Foops, INc. 
PACA Docket No. 2-5912. Stay Order 

GoLp Coast PACKING INC. v. BANANAS, INc. PACA Docket 
No. 2-6005. Reparation Order 

GraFF, Epcar H., Jr. v. CHANDLER-TROPIC Co., INC. 
Docket No. 2-5944. Decision and Order 

Gratz & UTTER v. SANSU PropUCcE Co., INc. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY Propuce Co-Op v. BEN H. ROBERTS PRODUCE, 
Inc. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY Propuce Co-Op v. NicHoLas J. ZERILLO, 
Inc. PACA Docket No. 2-5824. Decision and Order 

GRIFFIN & BRAND SALES AGENCY, INC. v. BIALAS PRODUCE Co., 
Inc. PACA Docket No. 2-5955. Decision and Order 

Hatt, H. & Co., INc. v. CONSOLIDATED PRODUCE COMPANY, 
Inc. PACA Docket No. 2-5967. Decision and Order 

HANESS, MarK L. d/b/a C. J.’s BROKERAGE v. ARIZONA FRESH 
Foops,INnc. PACA Docket No. 2-6035. Stay Order 
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HARDEN FARMS OF CALIFORNIA v. FruiT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HARRISON, AL, COMPANY DISTRIBUTORS v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5877. Stay Order 

HILLCREST SALES, INC. v. BANANAS, INC. PACA Docket No. 
2-6011. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CrTRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD POLE BEAN Co-Op, INC. v. PRODUCE BROKERS 
Inc. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
Inc. PACA Docket No. 2-5528. Order Upon Recon- 


HOMESTEAD TOMATO PACKING Co., INC. v.C. SaLaDINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. d/b/a GONZALES PACKING COMPANY v. 
E. VecaA & Sons Propuce. PACA Docket No. 
2-5774. Decision and Order 

HORWATH AND Co., INC. a/t/a GONZALES PACKING CoMPANY Co. 
v.M F W Truckinc Inc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


HorwaTH and Oo., INc. a/t/a GONZALES PAcKING Co. 
v. TOMATOES, INc. PACA Docket No. 2-5978. Order 


HOWARD FARMS, INC. v. ORVAL KENT Foop Co., INc. PACA 
Docket No. 2-5540. Decision and Order 

HUBBARD CoMPANY, THE v. THE AUSTER CoMPANY, INC., and/or 
UNITED Propuce Distriputors, Inc. PACA Docket No. 
2-5793. Decision and Order 

INDIAN RIVER Cirrus SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 


INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL ORG. OF Dist. ENTERPRISES t/a 
Cope. PACA Docket No. 2-5676. Order of Dismiss- 


INN Foops, INc. v. FALL RIVER CANNING CoMPANY. PACA 
Docket No. 2-5366. Decision and Order 

Inouye, Mrts v. Nick Deis Company, Inc. PACA Docket 
No. 2-5965. Decision and Order 

J-B DistRiBuTInG Co. v. W.F. Pinckney Co., Inc. PACA 
Docket No. 2-5949. Reparation Order 
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JOLIVETTE PRODUCE v. J & J DistRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 
* KaPLAN’s FRUIT AND PRODUCE Co., INC. v. Six L’s PACKING Co., 
Inc. PACA Docket No. 2-5940. Decision and Order 
Kina SaLaD Avocapo Co., INC. v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5871. Stay Order 
Kiser & Sons, Inc. v. CLary House, Inc. PACA Docket No. 
2-5621. Dismissal 
KuROKI, GEORGE v. BERRYHILL’S PropUcCE. PACA Docket No. 
2-5961. Decision and Order 
*L-n-L PAcKING, INC. v. PREcIOSA PACKING Housg, INc. 
Docket No. 2-5897. Decision and Order 
LAMANTIA-CULLUM-COLLIER & Co., INC. v. L&M BROKERAGE 
Co., Inc. PACA Docket No. 2-5917. Decision and 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & 
Sons, Inc. PACA Docket No. 2-5704. Decision and 


LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
Inc. PACA Docket No. 2-5821. Decision and Order 
PUM CRN once ice ol ocere o-e's 4d, ivaare aobss, Gals a arate’ Sibteeeie W's ie slaiatel aia N's 
Order on Reconsideration 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
Inc. PACA Docket No. 2-5816. Decision and Order 

LENNARD, WAYNE J. & Sons, INc. v. CHARLES A. Dezort, INC., 
and/or DAN-DEE PRETZEL & Potato CHip ComMPANY, and/or 
AMERICAN SPECIALITY Foops, Inc. PACA Docket No. 
2-5993. Decision and Order 

Maccio, INc. v. UNDERWOOD Propucg, Inc. PACA Docket 
No. 2-5885. Decision and Order 

MAGIC VALLEY PoTaTo SHIPPERS, INC. v. REX E. SPARKS PRo- 
DUCE. PACA Docket No. 2-5794. Dismissal 

Mana-HiILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No.2-5905. Stay Order 

* Dismissal 

MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRo- 

DUCE AND SON. PACA Docket No. 2-5758. Decision 


Order Denying Request For Extension 
MANN PACKING Co., INC. v. VEGETABLE SPECIALISTS Co. 
PACA Docket No. 2-5829. Decision and Order 
MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 
MATELSON, Don I. d/b/a New Day Distriputors v. Fruit UNLIM- 
ITED, INc. PACA Docket No. 2-5925. Reparation Or- 


*Current month November 1982 decisions. 
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MazziE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH Foops. PACA Docket No. 2-5880. 


MEIER, JOHN AND SON, INC. v. M. OrruTT BROKERAGE Co., 
Inc. PACA Docket No. 2-5827. Decision and Order 

MENDELSON-ZELLER Co., INC. v. PeTeR J. Scumiit Oo., 
Inc. PACA Docket No. 2-5663. Decision and Order 
Order on Reconsideration 

“Merit PACKING COMPANY v. GARDEN STATE FARMS, INC. 

PACA Docket No. 2-5982. Decision and Order 

MERIT PACKING COMPANY v. WILLIAM G. YOKELEY, d/b/a WILLIAM 
Bitty YOKELEY. PACA Docket No. 2-5977. Decision 


* Denial of Request for Stay of Order of Dismissal 
MILLS, JAMES, GROWERS SERVICE CoMPANY v. A & J PRODUCE 
Corp. PACA Docket No. 2-5861. Order of Dismiss- 


MILLS, JAMES, GROWERS SERVICE Co. v. YARDEN, KEELER & 
YounGc, Inc. PACA Docket No. 2-5868. Decision 


MINAMI, YATARO, d/b/a Hy MINAMI SONS v. ARIZONA FRESH 
Foops, Inc. PACA Docket No. 2-5896. 

MINAMI, YATARO, d/b/a H.Y. MinaMI & Sons v. FRUIT 
UnumiTeD, Inc. PACA Docket No. 2-5933. Repara- 


Misira, Tony & SON Propuce v. H. Brooxs & Oo., INC. 
PACA Docket No. 2-5753. Dismissal 

Misira, Tony & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misira, Tony & SON PRODUCE v. NORTHWEST PRODUCE Co., 
Inc. PACA Docket No. 2-5766. Decision and Order 

Misira, Tony & Son PRODUCE v. Twin Crty Propuce. PACA 
Docket No. 2-5776. Decision and Order 

MONTEREY Bay PACKING Co. v. Fruit UNLIMITED, INC. 
Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES BROKERS v. V. F. LANASA, INC. 
Docket No. 2-5684. Decision and Order 

MOUNTAIN MIsT PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

Murpny, O. P., PRODUCE ComPANY, INC. a/t/a O. P. MurPHY & 
Sons v. KELviIn S. Ne d/b/a Kin Yrrp Company. PACA 
Docket No. 2-5848. Decision and Order 


*Current month November 1982 decisions. 
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NAAM PACKING CoMPANY v. M. F. W. TRUCKING, INC. d/b/a TrI- 
ANGLE ENTERPRISES. PACA Docket No. 2-5813. De- 


Nava, Davp, & Sons v. E. VEGA & Sons Propuce. PACA 
Docket No. 2-5748. Decision and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKE- 
LIAN. PACA Docket No. 2-5586. Decision and Or- 


NORTHERN FrutT Co., INC. v. LESTER DISTRIBUTING Co. PACA 
Docket No. 2-6051. 

ONEONTA TRADING CORPORATION v. WALTER GAILEY & Sons, 
Inc. PACA Docket No. 2-5830. Decision and Order 

PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
Inc. PACA Docket No. 2-5308. Order of Dismissal 

PALIS, PETER d/b/a PETER PALIS FARM v. THE INTERNATIONAL 
Fruit Propucts Co. PACA Docket No. 2-5788. De- 


PANDOL BROTHERS, INC. v. HARBOR BANANA DISTRIBUTORS, 
Inc. PACA Docket No. 2-5807. Stay Order 

Pappas & Co. v. A & J Propuce Corp. PACA Docket No. 
2-5952. Decision and Order 

Pappas, PETE, & Sons, INC. v. PIONEER PropucEe Co., INc. 
PACA Docket No. 2-5916. Order Requiring Payment 
Of Undisputed Amount And Notice To Show Cause 


PARAMOUNT PRODUCE, INC. v. MICHAEL Bros., INC. 

Docket No. 2-5924. Decision and Order 
* Order Dismissing Petition to Reopen 

Parks ComMPAny, INC., THE KEN v. HAROLD H. UTTER and Ray- 
MOND L. UTTER d/b/a Gratz & UTTER. PACA Docket No. 
2-5786. Decision and Order 

PaT BROKERAGE Co., INC. v. W. F. PINCKNEY Co.,INc. PACA 
Docket No. 2-5690. Reparation Order 

PeTRO, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. E. VEGA AND 
Sons, Inc. PACA Docket No. 2-6036. 
ing Payment of Undisputed Amount 

PHILADELPHIA FRUIT EXCHANGE, INC. v. GARDEN STATE FARMS, 
Inc. PACA Docket No. 2-5953. Decision and Order 

PHILLIPS, JOE, INc. v.G & T TERMINAL PACKAGING Co., 
Inc. PACA Docket No. 2-5769. Decision and Order 

* Stay Order 

Pinto BROTHERS, INC. v. CarioTo Fruit DIstTRiBuTors, 
Inc. PACA Docket No. 2-5886. Decision and Order 

PLEASANT VALLEY VEGETABLE Co-Op v. Rost. T. COCHRAN & Co., 
Inc. PACA Docket No. 2-5850. Decision and Order 


*Current month November 1982 decisions. 
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Power, T.J., & COMPANY v. AFFILIATED OF FLORIDA, INC. 
PACA Docket No. 2-5834. Decision and Order 

Power, T. J., & CoMPANY v. FLORIDA Foop DIvIsion oF Lucky 
Srores, INc. a/t/a KasH ‘N’ KaRRY FRIENDLY SUPER MAR. 
KETS. PACA Docket No. 2-5835. Decision and Or- 


PRETTYMAN, C.J., JR., INc. v. D. J. LAMANTIA INc. PACA 
Docket No. 2-5888. Decision and Order 

PRETTYMAN, C. J., JR., INC. v. Tom Ayoos, INc. PACA Dock- 
et No. 2-5943. Decision and Order 

PropUCE Propucts, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5869. Stay Order 

PRODUCE SPECIALISTS OF ARIZONA, INC. v. GULFPORT TOMATOES, 
Inc. PACA Docket No. 2-6106. Order Requiring 
Payment of Undisputed Amount 

PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5959. Reparation Order 

PRUETTE, GRADY v. E. VEGA & Sons PropuceE. PACA Docket 
No. 2-5660. Decision and Order 

PurE GOLD, INC. v. GOLDEN STaTE DISTRIBUTORS. 
Docket No. 2-5941. Decision and Order 

RANDALL, NORMAN D. v. RICHARD LAND. PACA Docket No. 
2-5898. Decision and Order 

REmAN, C. A. d/b/a Tri Points WESTERN v. FRUIT UNLIMITED, 
Inc. PACA Docket No. 2-5936. Reparation Order 

RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INc. PACA Docket No. 2-5798. 
Decision and Order 

RELAN PRODUCE FARMS v. GEORGIA VEGETABLE Co., INC. 
PACA Docket No. 2-5798. Stay Order 
Order on Reconsideration 

RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5951. Reparation Order 

Rosinson, C. H., COMPANY v. FLoyp J. BEYER. © PACA Docket 
No. 2-5881. Decision and Order 

ROGERS BROKERAGE Co. v. Macic Crry Propuce Co., INc. 
PACA Docket No. 2-5864. Decision and Order 

RoyaL PACKING Co. v. Ep Given, Inc. PACA Docket No. 
2-5822. Decision and Order 

RoyAL PACKING COMPANY v. PAOLO VoLPE & Sons, INC. 
PACA Docket No. 2-5849. Decision and Order 

SALINAS MARKETING COOPERATIVE v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5911. Stay Order 

SALINAS MARKETING COOPERATIVE v. TOM LANGE OCo., INC. 
PACA Docket No. 2-5810. Decision and Order 
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*SanTa CLARA Propuce, INc. v. CaRusO Propuce Inc. PACA 

Docket No. 2-5980. Decision and Order 

SCHOOL Pantry, INC. v. LATIN BELLY LimtreD. PACA Docket 
No. 2-5946. Reparation Order .. 

SHaFER LAKE Frurt, Inc. v. KMC Foor. inc. PACA Docket 
No. 2-5890. Dismissal 

Suore, A.G., Co., INc. v. Four SEASONS WHOLESALE Pro- 
pucE. PACA Docket No. 2-5743. Decision and Or- 


SitveR CREEK PACKING Company, INc. v. Frurr UNLIMITED, 
Inc. PACA Docket No. 2-5926. Reparation Order 

Sx L’s Packinc Company, INC. v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5851. Decision and Order 

Sixx L's PackING Co., INc. v. C. SALADINO AND Son. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 


Sixx L’s PacKING ComPANy INC. v. PRECIOSA PACKING Howse, 
Inc. PACA Docket No. 2-5680. Decision and Order 

SMELTZER ORCHARD CoMPANY v. Kroupa’s, Inc. PACA Dock- 
et No. 2-5838. 

SOUTHLAND PropucE Co. a/t/a WESTERN Fruit SALEs Co. 
v. DELTA PACKING CoMPANY. PACA Docket No. 2-5701. 


SpapDA DISTRIBUTING Co., INc. v. G & T TERMINAL PACKING Co., 

INC. PACA Docket No. 2-5901. Order of Dismissal 
*“Spapa DisTRIBUTING ComPANy, INC. v. SUN TRADING Com. 

PANY. PACA Docket No. 2-6017. ismi 

SQUILLANTE & ZIMMERMAN SALES, INC. a/t/a SIMON AND FRENCH 
v. THE AUSTER Co. PACA Docket No. 2-6054. Order 
of Dismissal 

STANDARD Fruit & STEAMSHIP COMPANY v. JOS. NOTARIANNI & 
Company, INc. PACA Docket No. 2-5819. Decision 


STANDARD Fruit & VEGETABLE Co., INc. v. H & H DistriBuTinG 
Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount 
Decision and Order 

SraRR Propuce Co. Inc. v. Four SEASONS WHOLESALE PRro- 
pucE. PACA Docket No. 2-5986. Reparation Order 

Sroops & Witson, INC. v. WHOLESALE PRODUCE EXCHANGE. 
PACA Docket No. 2-5775. Decision and Order 

STRUBE CELERY & VEGETABLE Co. v. CHICAGO PRODUCE SUPPLI- 
ERS, INc. PACA Docket No. 2-6033. Order of Dis- 
missal 
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SuNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. 
Docket No. 2-5697. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5699. Decision and Order 

SuNKIstT GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5700. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 

SUPERIOR FARMING COMPANY v. BANANAS, INC. PACA Docket 
No. 2-6004. Reparation Order 

Symms Fruit RANCH, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5876. 

TRIXEIRA FARMS, INC. v. ARIZONA FRESH Foops, INc. PACA 
Docket No. 2-5913. Stay Order 

TEIXEIRA FARMS, INC. v. BANANAS, INC. PACA Docket No. 
2-6009. Reparation Order 

TEIXEIRA FARMS, INC. v. FRUIT UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 

Texas CirRUS EXCHANGE uv. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5874. Stay Order 

TOMATOES, INC. v. ARISTA PRODUCE Corp. PACA Docket No. 
2-5908. Decision and Order 

* Order on Reconsideration 
*Top Pac GROWERS AND SHIPPERS, INC. v. SAM PETRO PRODUCE 

Company. PACA Docket No. 2-5988. Decision and 


UNITED PoTaTo DISTRIBUTORS, INC. v. PoTATO SALES COMPANY, 
Inc. PACA Docket No. 2-5892. Order of Dismissal 

V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 

VaL-MEX Fruit COMPANY, INC. v. ARIZONA FRESH Foops, 
Inc. PACA Docket No. 2-5872. Stay Order 

VEGPACK, INC. v. BANANAS, INC. PACA Docket No. 
2-6006. Reparation Order 

VeGPAK, INC. v. BANANAS, INC. PACA Docket No. 2-6008. 
Reparation Order 

VEGPAK, INC. v. Fruit UNLIMITED, INc. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WiLLiAM ‘KinG’ GeorcGeE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 


*Current month November 1982 decisions. 
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WELLING, PAUL, INC. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 
SALE & PropuceE. PACA Docket No. 2-5856. _Deci- 
sion and Order 

West Coast PRODUCE SALES, INC. v. J & J DisTRIBUTING CoM. 
PANY. PACA Docket No. 2-5770. 

West Coast PRoDUCcE SALES, INC. v. J & J DISTRIBUTING Co. 
PACA Docket No. 2-5762. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. Kempr & Son, Inc. PACA 
Docket No. 2-4866. 

WISCONSIN PICKLE PRODUCERS, INC. v. CHICAGO PICKLE PROD- 
ucts, INc. PACA Docket No. 2-5751. Decision and 


WYSOCKI SALES, INC. v. GEL-Pak, INC., and C. H. RoBInson Com- 
PANY. PACA Docket No. 2-5833. Decision and Or- 


YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


Apatti, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro- 
DUCE Co. v. SINGH PRODUCE OF New Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PropucE. PACA Docket No. RD- 


ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW MExico INC. 
a/tla ALEXANDERS WHOLESALE PropucE. PACA Docket 
No. RD-82-13 

ABATTI PRopUCE INC. v. WARLEY Fruir & Propuce, INC. 
PACA Docket No. RD-82-348 

AcE Tomato Co., INC. v. PRECIOSA PACKING House INc. 
PACA Docket No. RD-81-341 

ACTION PRODUCE v. JAMES H. McGuyrt d/b/a McGuyrt PRODUCE 
Co. PACA Docket No. RD-82-133 

ACTION PRODUCE v. SINGH PRODUCE OF NEW Mexico INC. alt/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 


ADMIRAL PACKING COMPANY v. MARANO Bros. DUPAGE PRODUCE, 
Inc. PACA Docket No. RD-82-286 

AGrI-Pak Fruit Co. v. BANANAS, INc. PACA Docket No. 
RD-82-103 

AGRI SALES v. Perry R. HARRISON d/b/a PINE BLUFF PRo- 
DUCE. PACA Docket No. RD-82-91 

ALL StaTE PACKERS INC. v. PETER J. EMBERTON d/b/a Mixt Pro- 
DUCE a/t/a WESTERN MIxt PRODUCE Co. PACA Docket 
No. RD-82-256 
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AMERI-CAL PRODUCE, INC. v. J. R. Brooks & Son, INc. PACA 
Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

Amico Foops Corp. v. LATIN BELLY LIMITED a/t/a BETANCOURT 
Foops System. PACA Docket No. RD-82-261 

ANTHONY Farms, INC. v. JOHN H. MEYER d/b/a MEYER Bros. 
PACA Docket No. RD-82-169 

* ANTLE, Bub, INC. v. ELIQUE GUERRA, JR. d/b/a ALEX’s PRo- 
pucE. PACA Docket No. RD-83-50 

ANTLE, BuD, INC. v. NIELSEN PropucE Co. PACA Docket No. 


APACHE TOMATO Co., INC. v. FARM FRESH PropucECo. PACA 
Docket No. RD-82-6 


Order Vacating Stay 

ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/t/a ALEXANDERS WHOLESALE PropucE. PACA 
Docket No. RD-81-353 

Arcus, DENNIS d/b/a C & A FARM v. FRIEDMEYER PRODUCE, Co., 
Inc. PACA Docket No. RD-82-344 

ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH PROD. 
Inc. PACA Docket No. RD-82-68 

ARMATA, E., INC. v. NASSAU/SUFFOLK PropuUCE Co. INC. 
PACA Docket No. RD-82-199 

ASSOCIATED AMERICAN PRODUCE SALES INC. v. WATERMILL Ex- 
PorTINc. PACA Docket No. RD-82-338 

AusTER, THE, CoMPANY, INC. v. ANTHONY J. D’Acquisto d/b/a 
Tropic BANANACo. PACA Docket No. RD-82-272 
Denial of Motion to Reconsider 

BAILLIE, JACK T., Co. INC. v. Perry R. HARRISON d/b/a PINE 
BLuFF Propuce. PACA Docket No. RD-82-189 

BANANAS, INC. v. Cousins’ PropucE Inc. PACA Docket No. 
RD-82-320 

*BANNWORTHS INC. v. GILARDI TRUCK & TRANSPORTATION INC. 

alta A.M. Gmarpt & Sons. PACA Docket No. 


BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. 
* Docket No. RD-82-39 

BaTTAGLIA, AuGuUST, CoMPANY INC. v. THE CIANCIOLO COMPANY 
Inc. al/t/a QuaLity PropuceE. PACA Docket No. 
RD-82-351 

BAaTTAGLIA, AuGusT, COMPANY, INC. v. W PC INC. and/or WAYNE 
CusmmANO Inc. PACA Docket No. RD-82-273 

BATTAGLIA PRODUCE SALES, INC. v. EMERSON ELLIOTT PRO- 
pucE. PACA Docket No. RD-82-219 


*Current month November 1982 decisions. 
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Denial of Motion to Set Aside Default Order and Reopen 


BATTAGLIA PRODUCE SALES INC. v. 
Inc. PACA Docket No. RD-82-299 

BEEF STAKE TOMATO GROWERS INC. v. FLoyD M. “Tap” EVANS 
d/b/a Froyp M. “Tap” Evans Propuce. PACA Docket 
No. RD-82-128 

BELLO TOMATOE INC. v. SAMUEL SIMON PETRO d/b/a Sam PETRO 
PropuceE. PACA Docket No. RD-82-269 

BENGARD, ToM, RANCH, INC. v. Fruit UNLIMITED, INC. 
Docket No. RD-82-120 

BERTUCA, TEDDY, d/b/a TEDDY BERTUCA COMPANY v. ANNA 
DeFeo d/b/a CENTRAL Propuce Co. PACA Docket No. 


BERWICK VEGETABLE COOPERATIVE v. WATERMILL Export, INC. 
PACA Docket No. RD-82-70 

BIANCHI & Sons PACKING Co. v. TOMATOES, INc. | PACA Dock- 
et No. RD-81-359 

BLACKWELL PRODUCE COMPANY uv. NIELSEN PRODUCE Co. 
PACA Docket No. RD-82-29 

BLUE ANCHOR INC. v. HAMMOND Bros. PropUucE INC. PACA 
Docket No. RD-82-241 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-59 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. 
Docket No. RD-82-153 

BiLuE ANCHOR, INC. v. ROBERT L. DraBEK Co., INC. and/or 
ROUNDY’S INCORPORATED a/t/a UNITED Foops. PACA 
Docket No. RD-82-33 

BLUE ANCHOR OF Los ANGELES, INC. v. TimoTHY S. ANTHONY and 
Grecory D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 

BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
Inc. PACA Docket No. RD-82-16 

* BLUE SraR GROWERS, INC. v. RASHED CORPORATION alt/a JOHN- 

NY's Frurr Market. PACA Docket No. RD-81-113. 
Dismissal 

BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
Inc. PACA Docket No. RD-82-48 

Bonita PACKING Co. v. ARIZONA FRESH Foops INc. 
Docket No. RD-82-143 

BORDER Fruit Co. INc. v. PETE SINGH Prop. INc. 
Docket No. RD-82-54 

Boston ToMATO Co., INC. v. COLLEY Woops, INc. 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 
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BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. 
Docket No. RD-82-129. Order of Dismissal 

BULLER, FRANCIS D., SALES v. MICHAEL SCHRICKER. PACA 
Docket No. RD-82-214 

BusHMAN, H.R., & Son Corp. v. FRIEDMEYER PRODUCE Co. 
Inc. PACA Docket No. RD-82-178 

BUSHMANS’ INC. v. FARM FRESH PropucE Co. PACA Docket 
No. RD-82-249 

BUSHMANS’ INC. v. MEYER Bros. PACA Docket No. RD-82- 


BusHWICK COMMISSION Co., INC. v. KENNETH M. Capps d/b/a KEN. 
NETH M. Capps. PACA Docket No. RD-82-311 

ByRD PRODUCE COMPANY uv. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-216 

CaL-CEL MARKETING INC. v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-154 

CaL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 


CaL-PACIFIC PRODUCE Co. v. GENE GUICE & Son, INc. PACA 
Docket No. RD-82-275 

CAL-SHRED INC. a/t/a STRAWBERRY CiTy SALES v. PETER J. EMBER- 
TON d/b/a Mixt PRODUCE a/t/a WESTERN MIxT PRODUCE 
Co. PACA Docket No. RD-82-185 

CaL-VEG SALEs INC. v. NIELSEN PropucE Co. PACA Docket 
No. RD-82-10 

CANADA PACKERS DIVISION OF WILLIAMS Davies Co. INC. v. La 
CasiTA Farms Inc. PACA Docket No. RD-82-139 

CAPPELLO, JERRY L. d/b/a J & L CapPELLo uv. IRISH PRODUCE 
Co. PACA Docket No. RD-82-231 

CAPPELLO, JERRY d/b/a J & L CAPPELLO v. WARLEY Fruit & Pro- 
DUCE,INC. PACA Docket No. RD-82-307 

CASILLAS Bros. INC. v. PETER J. EMBERTON d/b/a MIxT PRODUCE 
a/tla WESTERN Mixt Propuce Co. PACA Docket No. 


CENTRAL PropUCE Co. INC. v. LATROBE Foop Mart INc. 
PACA Docket No. RD-82-196 

CENTRAL VALLEY SALES INC. v. WEBB-DAViS Fruit Co., INC. 
PACA Docket No. RD-82-224 

CENTRAL VALLEY SALES INC. v. YANKEE BROKERAGE INC. 
PACA Docket No. RD-82-318 

CHURCH, BRUCE, INC. v. ELIQUE GUERRA, JR. d/b/a ALEX’S PRo- 
pucE. PACA Docket No. RD-82-345 

CLAPP, WILLIAM and TIM YAKSITCH d/b/a Myco v. TIMOTHY M. 
BELL d/b/a BELL BROKERAGE CoMPANY. PACA Docket 
No. RD-82-284 
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COASTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 
ComPANY, INC. PACA Docket No. RD-82-184 

CocHRAN, ROBERT T., & Co. INc. v. TIMMONS M. CARPENTER d/b/a 
Tim CARPENTER PropUCE Co. PACA Docket No. RD- 


COLENDICH FARMS INC. and VUKASOVICH Fars INC. d/b/a C & V 
VEGETABLE Farms v. IRISH ProDUCE Co. PACA Docket 
No. RD-82-302 
COLORADO POTATO GROWERS EXCHANGE v. IRISH PRODUCE Co. 
PACA Docket No. RD-82-156 
COLORADO POTATO GROWERS EXCHANGE v. LOUIE’S PRODUCE. 
PACA Docket No. RD-82-168 
COLORADO PoTATO GROWERS EXCHANGE v. WARLEY Fruit & Pro- 
pucE, Inc. PACA Docket No. RD-82-159 
*Cook SALES CoMPANY v. TIMOTHY M. BELL d/b/a BELL BROKER- 
AGE Company. PACA Docket No. RD-83-21 
*Cook SALES CoMPANY v. GILARDI TRUCK & TRANSPORTATION INC. 
altia A.M. GmarpI & Sons. PACA Docket No. 


Cook SALES CoMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 
PropucE Co. PACA Docket No. RD-81-362 

Cook SALES CoMPANY v. RICH-Pac PRODUCE INC. 
Docket No. RD-82-137 

"Cook SALES CoMPANY v. WESTERN PRODUCE COMPANY. 

PACA Docket No. RD-83-27 

Cook SALES COMPANY v. WILLIAM JAMES DANILSON d/b/a Happy 
Dan’s. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 

CoUTURE FARMS v. PETER J. EMBERTON d/b/a Mixt PRODUCE a/t/a 
WESTERN Mixt PropucE Co. PACA Docket No. RD- 


CroseTT1 FRozEN Foops Inc. v.T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-81-364 
CULIACAN PRODUCE COMPANY INC. v. JAMES P. MORENO d/b/a 
Vec-Pro Distriputors. PACA Docket No. RD-82-115 
CULIACAN PropucE Company, INC. v. Pete SINGH Prop. 
Inc. PACA Docket No. RD-82-41 
*CusuMANO Bros. Co., Inc. v. BELL’s Propuce INC. 
Docket No. RD-83-37 
CusuMANO Bros. Co., INc. v. Dicr’s Propuce, INc. 
Docket No. RD-82-102 
D.M.B. PACKING Corp. a/t/a DIMARE Bros. INC. OF CALIFORNIA 
v. M.G. HEAVENER d/b/a HEAVENER & SON PRODUCE. 
PACA Docket No. RD-82-208 
DANENBERG, DANNY v. TAMARA Foops, Inc. PACA Docket 
No. RD-82-225 


‘Current month November 1982 decisions. 





2112 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions (RD)—Cont. 


DeBruyn Propuce Co. v. DEFeo Fruit Co., INC. 
Docket No. RD-79-70. Dismissal 

DEBRuYN PRODUCE Co. v. GILARDI TRUCK & TRANSPORTATION 
Inc. a/tia A.M. GitarpI & Sons. PACA Docket No. 


* Denial of Motion to Reopen After Default 
*DeBruyn Propuce Co. v. BAsILiIo GONZALES d/b/a BASILIO PRo- 
pUCECo. PACA Docket No. RD-83-43 
DeBruynN Propuce Co. v. WARLEY Fruit & Propuce Co., 
Inc. PACA Docket No. RD-82-265 
* DoBLER, CARL F. and KEN W. DoBLER d/b/a CARL DOBLER & SONS 
v. PETER J. EMBERTON d/b/a MIxtT PRODUCE a/t/a WESTERN 
Mrxt Propuce Co. PACA Docket No. RD-83-33 
DoBLeER, CARL F. and Ken W. DoBLER d/b/a CARL DoBLER & SONS 
v. Fruit UNLIMITED, INc. PACA Docket No. RD-82- 


Don-A-LYNN PropucE INC. v. VI-Mi SPECIALTY HOUSE 
Inc. PACA Docket No. RD-82-200 

DyaL, LE Roy, JR., INc. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

EDINBURG FRuIT & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
Inc. PACA Docket No. RD-82-60 

ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YounG Propuce & Company. PACA Docket No. 
RD-79-41. 

EspLiIn, Don M. d/b/a EspLin Farms uv. Best OQ’ 
Inc. PACA Docket No. RD-82-315 

FAGERSTROM, GLEN H. v. Gro-Pro, INc. and/or Fruir Hi, 
Inc. PACA Docket No. RD-82-206 

FANCEE FARMS, INC. v. JOHN Kaper. PACA Docket No. 


FANCIFUL CoMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PropucE Co. PACA Docket No. 
RD-81-351 

“FarRMeRS Potato Dist Co., Inc. v.La CasiTaA FARMS 
Inc. PACA Docket No. RD-83-20 

Farris, Moses J. d/b/a M. J. FARRIS BROKERAGE Co. v. Cousins’ 
PropucE Inc. PACA Docket No. RD-82-285 

FiEsTA FARMS COOPERATIVE v. ANGELO F. PALOMBO d/b/a PALOM- 
BO FARMS OF COLORADO. PACA Docket No. RD-82-252 

FIESTA FARMS COOPERATIVE v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-226 
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FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PropucE Co. PACA 
Docket No. RD-81-352 

FISHER RANCH CORPORATION v. MARANO Bros-DUPAGE PRODUCE, 
Inc. PACA Docket No. RD-82-295. Stay Order 

Forp, MALVIN G. d/b/a MALVIN ForD ProDUCE v. D & N PRODUCE 
BROKERS INC. PACA Docket No. RD-82-51 

Forney Frurr & Propuce Co. INc. v. W.F. PINCKNEY Co., 
Inc. PACA Docket No. RD-82-119 

Four Srar Tomato INc. v. Disetre Frurr & Propuce. PACA 
Docket No. RD-82-166 

Four Srar Tomato INC. v. NETWORK BROKERAGE INC. PACA 
Docket No. RD-82-250 


Denial of Petition to Reopen and Vacation of Stay 
FRANK’S DISTRIBUTING INC. v. FOOD SERVICE INDUSTRIES INC. a/t/a 
EASTERN PaciFIC PICKLE Co. PACA Docket No. RD- 


* Order Reopening After Default 
*FRIESEN, DAN E. v. VEGAS VILLAGE SUPER MARKET, Div. OF 


VEGAS VILLAGE SHOPPING CorP. PACA Docket No. 
RD-81-112. ismi 
Fruit Pak INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 


Fruit SALAD INC. v. BEDDER PropucE Co. Inc. PACA Docket 
No. RD-82-177 

G A B Propuce Distrisutors, Inc. v. CENTRAL - PRODUCE 
Co. PACA Docket No. RD-82-296 

G. & J. Propuce, INc. v. ToMaTogs, Inc. PACA Docket No. 


G & L Farms v. Mixt PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-95.... 
G. & S. Propuce Company, INc. v. DeFeo Fruit Co., INc. 
PACA Docket No. RD-79-42. 
GAFFORD PRODUCE INC. v. WeBB-Davis Fruir CoMPANY INC. 
PACA Docket No. RD-82-157 
GENERAL Potato & ONION Distr. Lrp. v. WATERMILL EXPORT 
Inc.. -PACA Docket No: RD-S2-6S. ces eh 66 5s Secidh. 0d RUS Ri 
GEORGE BROKERAGE ComPANy INc. v. LA Casita Farms INC. 
PACA Docket No. RD-82-117 
“GEORGIA VEGETABLE Co., INC. v. PRODUCE BROKERS, 
Inc. PACA Docket No. RD-82-287. 
GERAWAN, R. M., Co. INc. v. WATERMILL Export INc. PACA 
Docket No. RD-82-52 
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Gotp Coast PACKING INC. v. PERRY R. HARRISON d/b/a PINE 
BLuFF PropucE. PACA Docket No. RD-82-190 
*“GotpEN West Packinc Co. v.S&K Farms INc. 
Docket No. RD-82-333. Order Reopening After De- 


GOLDEN West PACKING Co. v. UNITED PRODUCE DISTRIBUTORS 
Inc. PACA Docket No. RD-82-314 

GOLDMAN-HAYDEN Co., INC. v. SAM Petro Propuce. PACA 
Docket No. RD-82-34 

GouGH, LAWRENCE W., d/b/a GOUGH FARMS v. FARM FRESH PRO. 
pucECo. PACA Docket No. RD-82-341 

GRANADA MARKETING INC. v. BANANAS, INc. PACA Docket 


GREAT LAKES PACKING Co. v. FASANO PrE CoMPANY. PACA 
Docket No. RD-82-336 

GREEN VALLEY PRODUCE Coop. uv. YANKEE BROKERAGE, 
Inc. PACA Docket No. RD-82-151 

*Grirrin & BRAND OF MCALLEN INC. v. CUMBERLAND PRODUCE 

Co.,INc. PACA Docket No. RD-83-31 

GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
Inc. PACA Docket No. RD-82-19 

GRIFFIN & BRAND SALES AGENCY INC. v. Louis M. PALomo d/b/a 
Loure’s Propuce. PACA Docket No. RD-82-210 

GRIFFIN-HOLDER Co. v. RICH-Pac PropucE Inc. PACA Dock- 
et No. RD-82-147 

GROWERS MARKETING SERVICE INC. v. CHRIS SALAZAR, JR. d/b/a 
GREEN VALLEY PRODUCE DistripuTORS. PACA Docket 
No. RD-82-89 

GROWERS MARKETING SERVICE, INC. v. Dice’s Propuce, INC. 
PACA Docket No. RD-82-141 

GROWERS MARKETING SERVICE INC. 
PACA Docket No. RD-82-145 

HAL, H. & Co. INc. v. NIELSEN PropucE Co. PACA Docket 
No. RD-82-22 

*HatiuM, J. D., d/b/a J.D. HatLum & Sons v.JGS Propuce 

CorP. PACA Docket No. RD-83-44 

HaMILTON, L. R., INC. v. JAMES P. MORENO d/b/a VeG-Pro Dis- 
TRIBUTORS. PACA Docket No. RD-82-96 

HANEsS, MarK L., d/b/a C. J.’s BROKERAGE v. ARIZONA FRESH 
Foops, Inc. PACA Docket No. RD-81-292. Order 
Reopening After Default 

HANSEN, HARVEY C. d/b/a HARVEY’S v. WARLEY Fruit & Pro- 
pDucE,INc. PACA Docket No. RD-82-263 
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HARLOFF, ROGER, PACKING INC. v. Fuoyp M. “Tap” Evans d/b/a 
FLoyp M. “Tap” EvaANS PRODUCE. PACA Docket No. 
RD-82-258 

HARLOFF, ROGER, PACKING, INC. v. PRECIOSA PACKING HOUusE, 
Inc. PACA Docket No. RD-82-195 

HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO Co., 
Inc. PACA Docket No. RD-82-50 

HARNEY, Gary D. d/b/a Gary D. HARNEY Co. v. MARANO Bros. 
Du Pace Propuce Inc. PACA Docket No. RD-82-123 

HARRISON Prop. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER- 
BERT W. Lewis d/b/a HERBERT Lewis PropUCE. PACA 
Docket No. RD-82-126 

HARTLEY, BLAINE, INC. v. CARLO A. Sacco, JR. d/b/a CaRLO’s 
Propuce. PACA Docket No. RD-82-100 

HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PropucE Co. PACA Docket No. 
RD-81-349 

HiGH and MIGHTY Farms Inc. v. TimoTHY M. BELL d/b/a BELL 
BROKERAGE COMPANY. PACA Docket No. RD-82-309 

HIRAKATA Bros. v. HILLTOP Farms. PACA Docket No. RD- 


*HoMESTEAD ToMATO PACKING Co., INC. v. SAM PeTRO Pro- 

DucE. PACA Docket No. RD-83-22 

HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & Son. PACA 
Docket No. RD-81-344 

HoRWATH & ASSOCIATES INC. v. JAMES P. MORENO d/b/a VEG-PRO 
DistRiBuTORS. PACA Docket No. RD-82-20 

Horwatu & Co. INc. a/t/a GONZALES PACKING Co. v. DANIEL 
NAVILIO d/b/a DAN NAvVILIO PropucE. PACA Docket No. 


HorwatTu & Co. INC. a/t/a GONZALES PACKING Co. v. PRECIOSA 
PACKING House, INc. PACA Docket No. RD-82-218 
Hoson Propuce INC. v. GILARDI TRUCK & TRANSPORTATION, INC. 

altia A.M. GitarpI & Sons. PACA Docket No. 


*Hoson PRODUCE INC. v. PREPARED Foop SERVICE INC. 

Docket No. RD-83-29 

HovERSEN & Sons v. Frurr Unutimirep Inc. PACA Docket 
No. RD-82-108 

HUBBARD, THOMAS M. and WILLIAM B. HUBBARD, JR. d/b/a THE 
HuBBARD COMPANY v. PETER J. EMBERTON d/b/a MIXxT PRo- 
DUCE a/t/a WESTERN Mixt Propuce Co. PACA Docket 
No. RD-82-274 
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Hunt Om Company aj/t/a PLANTATION PRODUCE COMPANY 
v. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a BER- 
RYHILL’S PRoDUCE. PACA Docket No. RD-82-38 

Hunt Om Company aj/t/a PLANTATION PRODUCE COMPANY 
v. Davy _L. ANTHONY d/b/a Tri STATE BROKERAGE. 
PACA Docket No. RD-81-347 

Hunt On Company a/t/a PLANTATION PRODUCE Co. v. FRIED- 
MEYER Propuce Co.INc. PACA Docket No. RD-82-233 

*Hunt Pomwt Tomato Co. INc. v.IcaRIA Fruir Srore 
Inc. PACA Docket No. RD-83-39 

Hunt Point Tomato Co. Inc. v. JOSEPH Stites. PACA Dock- 
et No. RD-82-298 

IDAHO PoTaToO PACKERS CORP. v. FARM FRESH PRODUCE Co. 
PACA Docket No. RD-82-149 

IMPERIAL PRODUCE Co. INC. v. J & L Propuce INc. 

Docket No. RD-82-55 

Iro PACKING Co. INC. v. PINE BLUFF PropucE. PACA Docket 
No. RD-82-305 

IveRSON, Mito J. d/b/a IVERSON BROKERAGE COMPANY v. WARLEY 
Fruit & Propuce, Inc. PACA Docket No. RD-82- 


* J-B DisTRIBUTING Co. v. BANANAS, INc. PACA Docket No. 
RD-83-47 
* J-B DisTRIBUTING Co. v. Cousins’ PropucE Inc. PACA Dock- 
et No. RD-83-12 
J-B DIsTRIBUTING Co. v. RICH-PAC PRODUCE, INC. 
Docket No. RD-82-140 
J-B MARKETING, INC. v. KENNETH CAPPS PRODUCE. PACA 
Docket No. RD-82-230 
J & C ENTERPRISES INC. v. LATIN AMERICAN PRODUCE INC. 
PACA Docket No. RD-82-227 
JACKSON, JOHNNY R. d/b/a JOHNNY JACKSON uv. BERT Cas. 
TILLE. PACA Docket No. RD-82-229 
JACKSON, SAM, BANANA Co., INC. v. CouSINS’ PRODUCE INC. 
PACA Docket No. RD-82-353 
JACOBSON PRODUCE INC. v. ARVIN PropucE. PACA Docket 
«No. RD-82-217 
JERSEY FRUIT COOPERATIVE ASSOCIATION INC. v. WATERMILL Ex. 
PorTINc. PACA Docket No. RD-82-301 
JEWETT, LES, ASSOCIATES v. SINGH PRODUCE OF NEW MExico INC. 
altia ALEXANDERS WHOLESALE PropucE. PACA Docket 
No. RD-82-88 
JOHNSTON-GIBSON SALES COMPANY vu. ARIZONA FRESH FOODS 
Inc. PACA Docket No. RD-82-82 
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JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and LEA- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-24 

JOHNSTON-GIBSON SALES COMPANY v. WEBB-Davis Fruit Co. 
PACA Docket No. RD-82-114 

JONES, BoB, RANCH v. DeFeo Fruit Co., Inc. PACA Docket 
No. RD-79-51. Dismissal 

JONES, Pau D., INc. v. Disetre Fruir & Propuce. PACA 
Docket No. RD-82-204 

JONES, WAYNE F. d/b/a JONES ProDUCE Co. v. KEN MITCHELL 
d/b/a Tri-StaTE Propuce. PACA Docket No. RD- 


JOSEPHSON, LYNN, PRODUCE INC. v. BANANAS, INC. 
Docket No. RD-82-67 
Denial of Motion to Reopen After Default 

KARRAT BROKERAGE Co. v. LA CasiTaA Farms INC. 
Docket No. RD-82-146 

KELLERS FARMS v. PRECIOSA PACKING Houses, INc. 
Docket No. RD-82-317 

KELLERS’ WaPATO Fruit Co. INc. v. RUSSELL E. ELLIS and BE- 
LINDA G. ELLIS d/b/a Ray Costa BROKERAGE Co. PACA 
Docket No. RD-82-8 

KELSEYVILLE PACKING COMPANY v. PETER J. EMBERTON d/b/a 
MIXxT PRODUCE a/t/a WESTERN MIxt Propuce Co. PACA 
Docket No. RD-82-187 

KING, JOSEPH, & Sons, INc. v. WOODSIDE PRopUCE COMPANY, 
Inc. PACA Docket No. RD-82-144 


Order Reopening After Default 
Order Reinstituting Default 
Kinc SaLaD Avocapo Co. INC. v. PRECIOSA PACKING HOUSE 
Inc. PACA Docket No. RD-82-2 
KinG SALAD Avocapo Co. INC. v. TROPICAL FruITS OF HOUSTON 
Inc. PACA Docket No. RD-82-176 
Kincs Canyon Fruit SALes Corp. v. WATERMILL Export INC. 
PACA Docket No. RD-82-124 
KinGs, THE, CREEK CANNING Co. INC. v. PRECIOSA PACKING 
House Inc. PACA Docket No. RD-82-132 
*Kincston, Dave, Propuce Nc. v. Cousins’ PRopucE 
Inc. PACA Docket No. RD-83-13 
*KLAMATH Potato DisTRIBUTORS, INC. v. REDI-SPUDS OF AMERICA 
Inc. PACA Docket No. RD-83-48 
KNOB CREEK APPLES a/t/a RAYMOND CroTts & SON v. RICHARD 
SmiTtH d/b/a S & S Propuce. PACA Docket No. RD- 
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KOSTER ENTERPRISES PACKING DIVISION v. NIELSEN PRODUCE 
Co. PACA Docket No. RD-82-212 

LAGUNA MARKETING INC. v. Mixt PropuceE. PACA Docket 
No. RD-82-76 

LAMANTIA Bros. ARRIGO Co. INC. v. MARANO Bros. DUPAGE 
Propuce Inc. PACA Docket No. RD-82-335 

* LAMANTIA-CULLUM-COLLIER & Co. INC. v. CUMBERLAND PRODUCE 

Co.Inc. PACA Docket No. RD-83-15 

LaMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING HousEINc. PACA Docket No. RD-82-14 

LAND, RAYMON J. v. DANNY BYARGEON. PACA Docket No. 
RD-82-209 

LANGE, ToM, CoMPANY INC. v. CousINs’ PRODUCE INC. 
Docket No. RD-82-321 

LAVENADA LAND & CATTLE Co. a/t/a LAGUNA PropucE Co. 
v. MILLER’S BROKERAGE INC. PACA Docket No. 


“LEATHERMAN, BosBy, SEED & Hay, INC. v. ToMATOES INC. 
PACA Docket No. RD-83-38 

*LEDLOW-COLE-BENARDI INC. v. CUMBERLAND Propuce Co. 
Inc. PACA Docket No. RD-83-30 

“Let-Us-Pak v. Wm. C. SpRINGER. PACA Docket No. 


Lisa, INc. v. NIELSEN PropucE Co. PACA Docket No. 


LIVACICH, JOHN, PRODUCE, INC. a/t/a Vista SALES v. J.L.G., INC. 
a/tla CENTURY PropucE. PACA Docket No. RD-82- 
243. Order of Dismissal 

LIVACICH, JOHN, PRODUCE INC. a/t/a Vista SALES v. PETER J. Em. 
BERTON d/b/a MIxtT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-97 

LIVACICH, JOHN, PRODUCE INC. a/t/a Vista AVOCADO v. PETER J. 
EMBERTON d/b/a Mixt PRODUCE a/t/a WESTERN MIXT PRo- 
pucECo. PACA Docket No. RD-82-173 

LoulE PRODUCE ComMPANY v. TUNG HinG Lune Inc. PACA 
Docket No. RD-82-325 

M & M PRopUuce v. Dicr’s Propuce Inc. PACA Docket No. 
RD-82-165 

MacDonaALD Import Co. INC. uv. DERRICK Moo YOounG. 
PACA Docket No. RD-82-207 
Denial of Request to Set Aside the Default Order 

* Motion For Reconsideration Denied 

MACRIE, PAUL J., INC. v. KENNETH Capps PropucE. PACA 

Docket No. RD-82-310 
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MAILLEY-QuUALITY PropucE Co. INc. v. LE MARCHE PRODUCE, 
Inc. PACA Docket No. RD-82-130 

MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED PotaTorEs. PACA Docket No. RD-81-342 

MAINLINE Potato Co., INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-81 

Mana-Hitt PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. RD-81-169. Order Reopen- 
ing After Default 

Mana-HiLy PackINnG Co., INc. v. C. SALADINO & Son. 
Docket No. RD-82-62 

Mana-Hit PAckinG Co., INC. v. PRECIOSA PACKING HOUSE, 
Inc. PACA Docket No. RD-82-3 

Manis, WILLIAM, CoMPANY v. D & N Propuce BrRoKErs INC. 
PACA Docket No. RD-82-116 

MANNING, JOHN, & Co. INC. v. SAMUEL SIMON PETRO d/b/a SAM 
Petro Propuce. PACA Docket No. RD-82-93. 
aration Order 

MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE Dis- 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a Four SEASONS 
WHOLESALE PropucE. PACA Docket No. RD-81-346 

*MartIN BROTHERS PropUCcE, INC. v. BURL Hixon d/b/a Cowsoy’s 
Propuce Co. PACA Docket No. RD-83-19 
*Martin Propuce Co., Inc. v. LoweLL Propuce, INc. 

Docket No. RD-81-182. 

MARTIN PRODUCE Co. INC. v. PINE BLUFF PropucE. PACA 
Docket No. RD-82-86 

Mau Harpt, H. H. PAckKING Co. v. CaRL D. NIELSEN and Lz&a- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PropucE Co. PACA 
Docket No. RD-82-106 

MAULHARDT, JOHN W. and MILTON E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and L&a- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PropucE Co. PACA 
Docket No. RD-82-44 

May Farms, INC. v. JELLY & Sons Hasty TaTers. PACA 
Docket No. RD-82-46 

May Farms, INc. v. WESTERN Fruit Inc. PACA Docket No. 


MAZZEI-FRANCONI Co. v. Dice’s Propuce Inc. PACA Docket 


MAzZZEI-FRANCONI Co. v. Frurr UNLIMITED, INc. PACA Dock- 
et No. RD-82-63 

Mazzir Farms Sates INC. v. Dice’s Propuce INc. 
Docket No. RD-82-47 
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Mazzir FARMS SALES INC. v. NIELSEN PropucE Co. PACA 

Docket No. RD-82-32 
*MENDELSON-ZELLER Co., INC. v. CUMBERLAND Propuce Co. 

Inc. PACA Docket No. RD-83-16 

MENDELSON-ZELLER Co., INC. v. W.F. PINcKNEY Co., INC. 
PACA Docket No. RD-82-201 

MERCURIO, JOSEPH, PRODUCE CorP. v. GILARDI TRUCK & TRANS- 
PORTATION, INC. a/tia A.M. GiarpI & Sons. PACA 
Docket No. RD-82-268. Order of Dismissal 

Merit PACKING CoMPANY v. GILARDI TRUCK & TRANSPORTATION, 
Inc. a/t/a GmLARDI & Sons. PACA Docket No. RD-82- 


Merit PACKING CoMPANY v. TIMOTHY M. BELL d/b/a BELL BROK- 
ERAGE CoMPANY. PACA Docket No. RD-82-238 

MEYER TOMATOES v. PETE SINGH Prop. INc. PACA Docket 
No. RD-81-355 

MEYER TOMATOES v. PRECIOSA PACKING HousE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 

MIDWEST MARKETING Co. v. Dice’s PropuUCcE INC. 
Docket No. RD-82-65 

MILLER’S BROKERAGE INC. v. CENTRAL PRODUCE Co. 
Docket No. RD-82-148 

MILLS DISTRIBUTING COMPANY uv. RICH-PacC PRODUCE, INC. 
PACA Docket No. RD-82-98 

MINAMI, YATARO d/b/a H. Y. Minami & Sons v. FOURSOME BROK- 
ERAGE INC. PACA Docket No. RD-82-248 

MINAMI, YATARO d/b/a H. Y. Minami & Sons v. Perry R. HARRI- 
SON d/b/a PINE BLUFF PropuceE. PACA Docket No. 


*MonTE ALTO Foops, INc. v. ARNOLD INSTITUTIONAL Foops, 
Inc. PACA Docket No. RD-79-319. 
MONTEREY Bay PACKING Co. v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-192 
MONTEREY Bay PACKING Co. v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-152 
Mutr-ROBERTS CoMPANY INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PropUCE Distriputors. PACA Docket No. 


MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE Co. v. DICE’s 
PropucE Inc. PACA Docket No. RD-82-205 

MUSHROOM GROWERS Ass’N SALES Co. v. MARANO Bros. DUPAGE 
Propuce, Inc. PACA Docket No. RD-82-334 

MUTUAL BROKERS MONTREAL LIMITED v. AMIGO PRODUCE Co. 
Inc. PACA Docket No. RD-82-356 


*Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 2121 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions (RD)—Cont. 


MUTUAL VEGETABLE SALES v. PERRY R. HARRISON d/b/a PINE 
BLuFF PropuceE. PACA Docket No. RD-82-92 

NALBANDIAN FARMS, INC. v. DEFeo Fruit Co., INC. 
Docket No. RD-79-67. 

* NALBANDIAN Fars, INC. v. WARLEY Fruir & Propuce, INC. 

PACA Docket No. RD-83-42 

NATHAN, Morris, PRODUCE Co., INC. v. MARANO Bros. DUPAGE 
Propuce Inc. PACA Docket No. RD-82-236 

NATIONAL PRESERVE Co. v. FASANO Pre Company. PACA 
Docket No. RD-82-223 

NATURIPE BERRY GROWERS v. T.J.L. ENTERPRISES, INC. 
Docket No. RD-82-56 

NAVILIO, MICHAEL J., INC. v. MazzEI Foops, Inc. | PACA Dock- 
et No. RD-82-1 

NEELY PRODUCE, INC. v. ROPER BROTHERS WHOLESALE PRODUCE 
&Eccs,Inc. PACA Docket No. RD-82-281 

NOBLES PACKING Co. v. DiseTTE Frurr & PropuceE. PACA 
Docket No. RD-82-167 

“NorDEN Fruir Co. ailt/a 

Inc. PACA Docket No. RD-83-34 

Norton, J. R., COMPANY v. GILARDI TRUCK & TRANSPORTATION 
Inc. a/tia A.M. Gmarpi & Sons. PACA Docket No. 
RD-82-267. Order of Dismissal 

NUCHIEF SALES, INC. a/t/a BUTLER NUCHIEF SALES v. LIMEX INTER- 
NATIONAL OF CALIF., INc. PACA Docket No. RD-82- 


O & E Growers, INC. v. FARM FRESH PRODUCE Co. 
Docket No. RD-82-316 

OxkRAY PRODUCE COMPANY v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-82-134 

Oxun, Morris, INc. v. NASSAU/SUFFOLK PRODUCE Co. INC. 
PACA Docket No. RD-82-198 

OLIVER RANCH INC. v. DAvip E. FERREN d/b/a EL Paso DE ROBLES 
ENTERPRISES. PACA Docket No. RD-82-291 

Oro Fruir Co. v. Kwok C. Miu d/b/a Eicar Export Co. 
PACA Docket No. RD-82-292. 

P-R Farms SALES & Export, INc. v. W.F. PINCKNEY Co., 
Inc. PACA Docket No. RD-82-239 

Paciric FARM Company v. DEFeo Fruit Co., INc. 
Docket No. RD-79-57. Order of Dismissal 

PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-57 

PALOMBO FARMS OF COLORADO v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-78 
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PANDOL BROTHERS INC. v. WARLEY Fruir & PRODUCE 
Inc. PACA Docket No. RD-82-308 

Pappas, PETE, AND SONS INCORPORATED v. RICH-PAC PRODUCE, 
Inc. PACA Docket No. RD-82-30 

PARAMOUNT CITRUS ASSOCIATION INC. v. MIxT PRODUCE alt/a 
WESTERN Mixt Propuce Co. PACA Docket No. RD- 


PARAMOUNT CITRUS ASSOCIATION, INC. v. PRECIOSA PACKING 
HousE, Inc. PACA Docket No. RD-82-49 

PARAMOUNT CITRUS ASSOCIATION, INC. v. WATERMILL EXPORT, 
Inc. PACA Docket No. RD-82-112 

PATTERSON FROZEN Foops, INc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-82-111 

PAVICH, STEPHEN & SONS v. PETER J. EMBERTON d/b/a Mixt Pro- 
DUCE a/t/a WESTERN Mixt PropucE Co. PACA Docket 


PEMBERTON PRODUCE INC. v. GILARDI TRUCK & TRANSPORTATION 
a/tia A. M. GmarpI & Sons and/or BELL BROKERAGE Com- 
PANY. PACA Docket No. RD-82-323 
Order Denying Motion To Reopen After Default 

PEPELIS, JERRY d/b/a JERRY PEPELIS PACKING Co. v. CaRL D. 
NIELSEN and LEADELL (LEE) D. NIELSEN d/b/a NIELSEN PRO- 
pucECo. PACA Docket No. RD-81-340 

PEREZ RANCHES INC. v. TOMATOES INC. PACA Docket No. 


* PesHasTIN Hi-Up Growers v. Kwok C. Miu d/b/a EICAAR EXPORT 
Co. PACA Docket No. RD-82-288. Dismissal 
PETRO, SAMUEL SIMON d/b/a SAM PETRO PRODUCE v. JAMES R. 
BERRYHILL d/b/a BERRYHILL’s PropucE. PACA Docket 
No. RD-82-220 
PeTRO, SAMUEL SIMON, d/b/a Sam Petro PRODUCE v. PORFIRIO 
GONZALES d/b/a Cumno’S Propuce. PACA Docket No. 


PHILLIPS, DAN J. a/t/a DAN’s ONION HOUSE v. WILLIAM J. DANIL- 
SON d/b/a Happy Dan’s. PACA Docket No. RD-82-203 

PHILLIPS, MIKE, ENTERPRISES INC. v. ARIZONA FRESH Foops 
Inc. PACA Docket No. RD-82-72 

PHILLIPS, MIKE, ENTERPRISES INC. v. RAY BRACAMONTE d/b/a 
R. B. PropucE. PACA Docket No. RD-82-235 

PisMO-OCEANO VEGETABLE EXCHANGE v. ARIZONA FRESH Foops 
Inc. PACA Docket No. RD-82-73 

PLEASANT VALLEY VEGETABLE Co-Op v. MARANO Bros. DUPAGE 
PropucE Inc. PACA Docket No. RD-82-332 

PoTaTO SERVICES OF MICHIGAN INC. v. MICHAEL SCHRICKER. 
PACA Docket No. RD-82-215 
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PRETTYMAN, C. J., JR. INCORPORATED v. RINELLA’S WHOLESALE 
Fruit & Propuce. PACA Docket No. RD-82-283 

PRETTYMAN, C.J., JR. INCORPORATED v. TRI-Co DISTRIBUTORS 
Inc. PACA Docket No. RD-82-232 
Denial of Motion to Reopen 

Proctor PRODUCE v. Fruit UNLIMITED INc. PACA Docket 
No. RD-82-107 

ProcToR PRODUCE v. PETER J. EMBERTON d/b/a Mixt PRro- 
DUCE. PACA Docket No. RD-82-171 

Propuce CENTER INC. v. DESCHUTES WHOLESALE PRODUCE. 
PACA Docket No. RD-82-349 

Propuce Propucts INc. v. REDI-SpuDS Foops INc. 
Docket No. RD-82-161 

PRODUCE SPECIALISTS OF SAN DiEGO INC. v. PETER J. EMBERTON 
d/b/a Mixt Propuce a/t/a WeESTERN MIXxT PRODUCE 
Co. PACA Docket No. RD-82-90 

PRUETTE, GRADY v. SPRINGFIELD TOMATO INC. PACA Docket 
No. RD-82-80 

PRUETTE, GRADY v. TOMATOES INC. PACA Docket No. 


RAIMOND & RaIMOND INC. v. TOMATOES INc. PACA Docket 
No. RD-82-251 

RALSTON PuriINA ComMPANY v. DL Foop Purveyors, INC. a/t/a 
MDMFoops. PACA Docket No. RD-82-246 

* Rex PRopUCE INTERNATIONAL LimrTED v. WILLIAM J. ABEL Way, 

d/bla ABEL Way’ altia PIGEON VALLEY TOMATO 
Co. PACA Docket No. RD-82-276. Order (Stay) 

RICHFIELD PACKING Co., INC. v. NIELSEN PropucE Co. PACA 
Docket No. RD-81-348 

RILEY PACKAGING CORPORATION a/t/a SHUR PAK v. ABERLE, INC. 
a/t/a PHIL’s PRODUCE. PACA Docket No. RD-82-327 

Rosinson, C. H., CoMPANY v. THE JUICE Srop, INC. 
Docket No. RD-82-181 

Ropinson, C.H., CoMPANY v. MEYER Bros. PACA Docket 
No. RD-82-109 

Rosinson, C. H., COMPANY v. SALES AND Promotions. PACA 
Docket No. RD-82-122 

Rocky Propuce, INc. v. BENNY P. CONFORTO. PACA Docket 
No. RD-82-164 

Rocky Propuce Inc. v. DOMINIC PALAZZOLO. PACA Docket 
No. RD-82-211 

Rotu, M. & Sons or FLormpA, INC. v. HASHIZUME Foop PRODUCTS 
Corp. PACA Docket No. RD-82-40 

ROTHMAN Berry DISTRIBUTORS INC. v. NASSAU/SUFFOLK PRODUCE 
Co.Inc. PACA Docket No. RD-82-197 
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ROTHMAN, D. M. Corp. v. NASSAU/SUFFOLK PRODUCE Co. INC. 
PACA Docket No. RD-82-319 
RoyaL Fruir CoMPANY v. TOMMIES CELLO-PAK, INC. 
Docket No. RD-81-343 
* Ruiz, RoBERT, INC. v. CUMBERLAND ProDUCE Co., INc. PACA 
Docket No. RD-83-11 
*Ruiz, RoBert, Inc. v. GLARDI TRUCK & TRANSPORTATION INC. 
altlia A.M. GmarpiI & Sons. PACA Docket No. 


RUSSELL PRODUCE INC. v. DisETTE Fruir & PropucE. PACA 
Docket No. RD-82-193 

S & R WATERMELONS INC. v. DANIEL A. GALLO Co. INC. 
Docket No. RD-82-277 

SALINAS MARKETING COOPERATIVE v. CARL D. NIELSEN and LEa- 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRoDUCE Co. PACA 
Docket No. RD-82-37 

SALINAS MARKETING COOPERATIVE v. YANKEE BROKERAGE 
Inc. PACA Docket No. RD-82-202 

SALINS, SOL, INC. v. RIcH-Pac Propuce, Inc. PACA Docket 
No. RD-82-94 

Sam, A. & Sons Propuce Co. INC. v. SPRINGFIELD TOMATO 
Inc. PACA Docket No. RD-82-75 

SARDINA, ROGELIO C. d/b/a SARDINAS FARM v. LATIN AMERICAN 
PropucE. PACA Docket No. RD-82-244 

SAVIOLI, JOSEPH J. d/b/a AMERICAN Fruit DISTRIBUTORS v. COL- 
LEY-Woops Inc. PACA Docket No. RD-82-255 

SEABROOK BROTHERS & Sons Inc. v. T.J.L. ENTERPRISES 
Inc. PACA Docket No. RD-81-366 

SEALD-SWEET GROWERS, INC. v. PRECIOSA PACKING HOUusE, 
Inc. PACA Docket No. RD-82-85 

SEALD-SWEET GROWERS, INC. v. W.F. PINCKNEY Co., INC. 
PACA Docket No. RD-82-136 

SEALD-SWEET SALES, INC. v. WARLEY Fruir & PRODUCE, 
Inc. PACA Docket No. RD-82-329 

SENINI ARIZONA, INC. v. RicH-Pac Propuce, INc. 
Docket No. RD-82-31 

SHAFER LAKE Fru, Inc. v. W. F. PINCKNEY Co., INC. 
Docket No. RD-82-221 

SHEPPARD, LoRAN D. d/b/a Guy PACKING CoMPANY v. MARANO 
Bros. DuPaGE Propuce Inc. PACA Docket No. 


SIGMA PropuCE Co. INC. v. NIELSEN PRODUCE Co. 
Docket No. RD-81-360 

SILLS, CHARLES H. d/b/a SILL FARMS MARKET v. FASANO Pte Com- 
PANY. PACA Docket No. RD-82-222 
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SILVER CREEK PACKING COMPANY v. PETER J. EMBERTON d/b/a 
MIxT PRODUCE a/t/a WESTERN Mixt PropucE Co. PACA 
Docket No. RD-82-170 

Stx L’s PAcKING ComPaANy, INC. v. TRIPLE A Tomato, INC. 
PACA Docket No. RD-81-365 

Skyview CooLinc Company d/b/a CEE JAY PRODUCE COMPANY 
v. WARLEY Fruir & Propuce, Inc. PACA Docket No. 


SLOANE, Nick, Fruit & PRODUCE DISTRIBUTOR v. PRECIOSA PACK- 
ING House, INc. PACA Docket No. RD-81-303. 


Order Granting Motion to Reopen 
Order Vacating Prior Orders and Reinstating Default Or- 


SMITH, ANDREW, Co. v. GILARDI TRUCK & TRANSPORTATION, INC. 
alta A.M. GmarpI & Sons. PACA Docket No. 


SmiTH, ANDREW, Co. v. PREPARED Foop SERVICE, INC. 
Docket No. RD-82-35 

SMITH PRODUCE v. MIDWESTERN PRODUCE Co., INC. 
Docket No. RD-82-160 

SmiTrcaMP, EARL S. d/b/a WAWONA RANCH a/t/a WAWONA OR- 
CHARDS v. PETER J. EMBERTON d/b/a MIxT PRODUCE a/t/a 
WESTERN Mixt PropuceE Co. PACA Docket No. 


SORRELLS Bros. PACKING Co. INc. v. BuRL Hixon d/b/a Cowzoy’s 
PropucE Co. PACA Docket No. RD-82-322 

SouTH FLORIDA GROWERS ASSOCIATION, INC. v. THE CONNECTICUT 
CeLeRY Co. PACA Docket No. RD-81-339 

SOUTHLAND Farms, INC. v. PRECIOSA PACKING House, INc. 
PACA Docket No. RD-82-27 

SOUTHLAND PRODUCE Co. v. JENNARO Bros. PACA Docket 
No. RD-82-350 


SPUDLAND MARKETING, INC. v. MICHAEL Semecuna, PACA 
Docket No. RD-82-306. Order of Dismissal 

SQUILLANTE & ZIMMERMAN SALES INC. v. ONION SALES INC. 
PACA Docket No. RD-82-280 

Sr. Paut FIRE AND MARINE INSURANCE COMPANY v. PETE SINGH 
Prop. INc. PACA Docket No. RD-82-87 

StaTE PRODUCE BROKERS, INC. 
PACA Docket No. RD-82-191 

STRUBE CELERY & VEGETABLE Co. v. LATIN AMERICAN PRODUCE 
Inc. PACA Docket No. RD-82-253 


*Current month November 1982 decisions. 





2126 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 


STRUBE CELERY & VEGETABLE Co. v. MARANO Bros. DUPAGE 
Propuce, Inc. PACA Docket No. RD-82-270 

Summit ENTERPRISES d/b/a Cook SALES COMPANY uv. IRISH PRo- 
pucECo. PACA Docket No. RD-82-294 

*Sunkist Growers INC. v. Cousins’ Propuce INC. 

Docket No. RD-83-35 

SuN WoRLD INTERNATIONAL, INC. v. WATERMILL Export, INC. 
PACA Docket No. RD-82-9 

Sun WORLD INTERNATIONAL INC. a/t/a SUN WORLD v. Cousins’ 
Propuce Inc. PACA Docket No. RD-82-354 

SWEETHEART Fruit & MELON GARDENS v. CHARLES BERTOLINO 
TRUCKING & PropucE INc. PACA Docket No. RD-81- 


Sykes, Ray & Son, PRopUCcE, INC. v. ROBERT A. FERWERDA d/b/a 
Four SEASONS WHOLESALE PropuceE. PACA Docket No. 


Symos Fruit RANCH, INC. v. J LG INC. a/t/a INTERSTATE BROK- 
ERS OF ARIZONA. PACA Docket No. RD-82-290 

SymMs Fruit RANCH INC. v. YANKEE BROKERAGE INC. 
Docket No. RD-82-247 

TALLEY FARMS INC. v. PETER J. EMBERTON d/b/a Mixt PRODUCE 
altia WESTERN Mixt PropucE Co. PACA Docket No. 


TALLEY, JERRY, Co., INC. v. WESTERN Frutt INC. PACA Dock- 

et No. RD-82-142 
*“TaMMARO, ANTHONY, INC. v. FEASTERVILLE THRIFTWAY 

Inc. PACA Docket No. RD-83-49 

TANAKA BROTHERS FARMS, INC. v. WESTERN Fruit, INC. 
PACA Docket No. RD-82-26 

TEIXEIRA FARMS, INC. v. FOURSOME BROKERAGE INC. 
Docket No. RD-82-162 

Trp Top GROWERS AND PACKERS v. PRECIOSA PACKING House, 
Inc. PACA Docket No. RD-82-15 

Tosi, THE, CoMPANY INC. v. LA Casira Farms INC. 
Docket No. RD-82-138 

Topp, R.B., PRopucE Co. INC. uv. FRIEDMEYER PRODUCE Co. 
Inc. PACA Docket No. RD-82-257 

ToMAS, SANTO, PRODUCE ASSOCIATION vu. TAMARA Foops, 
Inc. PACA Docket No. RD-82-179 

ToMAS, SANTO, PRODUCE ASSOCIATION v. TOMMIES CELLO-PaAK, 
Inc. PACA Docket No. RD-81-361 

TOMATOES INC. v. FARM FRESH PropucE Co. PACA Docket 
No. RD-82-7 
Stay Order 
Stay Order Vacated and Default Order Reinstated 
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ToMATOES INC. v. FATHER & Son Fruir & VEGETABLE 
Corp. PACA Docket No. RD-82-125 
TOMATOES INC. v. JOSEPH STILES. PACA Docket No. RD- 


TOMATOE MAN, INC. v. SAM PETRO PropUCE. PACA Docket 
No. RD-82-343 

Tony-LIN Propuce, INc. v. BELL’s Propuce, INC. 
Docket No. RD-82-180 

Top Pac GROWERS AND SHIPPERS INC. v. M. G. HEAVENER d/b/a 
HEAVENER & SON PropucE. PACA Docket No. RD-82- 


Tozz1, JAMES, COMPANY, INC. v. Dice’s Propuce, INc. 
Docket No. RD-82-45 
*Trans West Frurt Co., INc. v. LIMEX INTERNATIONAL OF CALIF., 
Inc. PACA Docket No. RD-83-36 
TRIPLE-S-PACKERS, INC. v. SPRINGFIELD TOMATO, INC. 
Docket No. RD-82-11 
*TrI-STaTE APPLE EXCHANGE INC. v. MILLBROOK INC. 
Docket No. RD-83-25 
UGASTE, JOHN, INC. v. Ropert L. DrRaABEK Co. INC. 
Docket No. RD-82-242 
UNITED MARKETING EXCHANGE v. RENE’S PropuUCcE Co. INC. 
PACA Docket No. RD-82-328 
UNITED MARKETING EXCHANGE v. WARLEY Fruit & PRODUCE, 
Inc. PACA Docket No. RD-82-330 
UNITED Potato DistripuTors INC. v. BANANAS, INC. 
Docket No. RD-82-105 
UNIVERSE CORPORATION v. HARVEST PRODUCE INC. 
Docket No. RD-82-18 
“VALLEY ONIONS, INC. v. Two BROTHERS Propuce Co., 
Inc. PACA Docket No. RD-79-102. 
“VaL-MEX Fruit Company INc. v. Cousins’ PRODUCE 
Inc. PACA Docket No. RD-83-14 
VaL-MEX Fruit CoMPANY, INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-61 
VaL-MEX Fruit CoMPANY, INC. v. TWO BROTHERS PRODUCE Co., 
Inc. PACA Docket No. RD-79-103. Order of Dis- 
missal 
VAN SOLKEMA Farms, INC. v. WARLEY Fruir & PRODUCE, 
Inc. PACA Docket No. RD-82-163 
VeGc-A-Mix v. PERRY R. HARRISON d/b/a PINE BLUFF PRo- 
DUCE. PACA Docket No. RD-82-266 
VEG-FRESH, INC. v. DisETTE Frurr & PropucE. PACA Docket 
No. RD-82-234 


“Current month November 1982 decisions. 





2128 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 
Reparation Default Decisions (RD)—Cont. 


VessEY Foops INc. v. PETER J. EMBERTON d/b/a MIxT PRODUCE 
a/tia WESTERN Mixt Propuce Co. PACA Docket No. 


VINCE FarMS, INC. v. T.J.L. ENTERPRISES INc. PACA Docket 
No. RD-82-158 

VIRGINIA Fruit SALES SERVICE, INC. v. WARLEY Fruit & PRODUCE 
Inc. PACA Docket No. RD-82-213 

VIRGINIA PRIDE Fruit PACKERS INC. v. WARLEY Fruit & PRODUCE 
Inc. PACA Docket No. RD-82-118 

Vitro & PECORARO Co., INC. v. MARANO Bros. DUPAGE PRODUCE 
Inc. PACA Docket No. RD-82-240 

VOHLAND, WAYNE, THE CORPORATION OF COLORADO v. W.F. 
PINCKNEY Co.,INc. | PACA Docket No. RD-82-297 

WALSH, DAVE, Co. INC. v. BANANAS, INc. PACA Docket No. 


Denial of Motion of Reopen After Default 
WALSH, DAVE, Co. OF SALINAS, INC. v. NORTH AMERICAN PRO- 
DUCE DISTRIBUTORS INc. PACA Docket No. RD-81-354 
*Wa.rers Propuce INc. v. Cousins’ Propuce Inc. PACA 
Docket No. RD-83-26 
WALTERS PRODUCE INC. v. GREEN VALLEY PRODUCE DISTRIBU- 
Tors. PACA Docket No. RD-82-304 
* WALTERS PRODUCE INC. v. BuRL Hixon d/b/a CowsBoy’s PRODUCE 
Co. PACA Docket No. RD-83-32 
Warp, RICHARD E. d/b/a SANDYHILL FARMS v. WATERMILL Ex- 
porTINc. PACA Docket No. RD-82-245 
WASHBURN PotaTo Co. v. KENNETH M. Capps d/b/a KENNETH 
Capps PropucE. PACA Docket No. RD-82-355 
WaTSON DISTRIBUTING INC. v. FrurT UNLIMITED INC. 
Docket No. RD-82-135 
WATSONVILLE BERRY Co-Op v. WALDBAUM, INc. PACA Dock- 
et No. RD-82-313 
WATSONVILLE CANNING & FROZEN Foop Co. v. T.J.L. ENTER- 
PRISES INC. PACA Docket No. RD-82-110 
* WELLER, PHILLIP R., d/b/a RICHARD WELLER v. WATERMILL Ex- 
PporRTINc. PACA Docket No. RD-83-28 
West Coast PRODUCE SALES INC. v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. RD-81-363 
West Coast PRoDUCE COMPANY INC. v. PETE SINGH PROD. 
Inc. PACA Docket No. RD-81-356 
WESTERN COAST PRODUCE SALES INC. v. WATERMILL EXPORT 
Inc. PACA Docket No. RD-82-339 
WESTERN COLD SToRAGE Co. INC. v. WeBB-Davis Fruit Co., 
Inc. PACA Docket No. RD-82-194 


*Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
PAGE 


Reparation Default Decisions (RD)—Cont. 


WESTERN GROWERS DISTRIBUTORS, INC. v. GERALD O. NEWGARD 
d/b/a METROPOLITAN SALAD & PRODUCE. PACA Docket 
No. RD-81-345 

Wetu, AL J. v. GRo-PRo, INc. and/or Frurr Hit, INc. PACA 
Docket No. RD-82-271 

WILLIAMSON, WILLIAM R. d/b/a WILLIAMSON FARMS v. ANNA 
DeFeo d/b/a CENTRAL PRopUCE Co. PACA Docket No. 
RD-82-324 

WILLIAMSON, WILLIAM R. d/b/a WILLIAMSON FARMS v. MIDWEST- 
ERN PRODUCE Co. INC. PACA Docket No. RD-82-312 

*Wison, DuKE, Co. v. KING ToMATO CORPORATION a/t/a L S Pro- 
pucE. PACA Docket No. RD-83-45 

WILson MusHrooM Co. v. J & L Propuce, Inc. PACA Dock- 
et No. RD-82-28 

Winc Farms v. SuN HonGc Wo Propuce, Inc. PACA Docket 
No. RD-81-299. Stay Order 

* Dismissal 

WISHNATZKI & NATHEL INC. v. THE CoFFEE Hut Lrp. PACA 

Docket No. RD-82-66 


Order Denying Motion to Reopen 

Womack, Pat, INC. v. MILLER’S BROKERAGE INC. PACA Dock- 
et No. RD-82-42 

Woop, F. P. & Son INc. v. WATERMILL Export INc. PACA 
Docket No. RD-82-300 

Woopy’s ToMATO CorP. v. PETE SINGH Prop. INc. 
Docket No. RD-82-21 

Woopy’s ToMATO CorP. v. PRECIOSA PACKING House INc. 
PACA Docket No. RD-82-5 

Woopy’s ToMATO CorP. v. SPRINGFIELD TOMATO INC. 
Docket No. RD-82-79 

Woopy’s ToMATO Corp. v. TOMATOES INc. PACA Docket No. 
RD-82-259 

WysockI SALES, INC. v. RicH-PAc PRODUCE, INC. PACA Dock- 
et No. RD-82-188 

YAKIMA Fruit & CoLp SroraGE Co. v. WARLEY Fruit & Pro. 
DUCE, INc. PACA Docket No. RD-82-262 

YOLO MARKET Co. a/t/a LEE & LEE v. FEDERICO L. VASQUEZ d/b/a 
FEDERICO VASQUEZ. PACA Docket No. RD-82-326 

YOLO MARKET Co. a/t/a Lez & LEE v. YANKEE BROKERAGE, 
Inc. PACA Docket No. RD-82-150 


“Current month November 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


Hotmay Meat & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No. 17. 

SHELBY BRAND FROZEN Foop Company, INc. PPIA Docket 
No.4. Decision and Order 





ANIMAL QUARANTINE AND RELATED LAWS 
Cite as 41 A.D. 2131 


(No. 22,047) 


Inre DANIEL V. GROTH, D.V.M. VA Docket No. 24. Decided Novem- 
ber 9, 1982. 


Suspension of accreditation—Consent 


Respondent consented to an order suspending his veterinary accreditation from November 
1, 1982 through July 31, 1983. Respondent’s accreditation shall be revoked if it is 
found that he has performed any duties of an accreditated veterinarian during the 
period of his suspension. 


Kris H. Ikejiri, for complainant. 
John E. Bohannon, Topeka, Kans., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of Such 
Accreditation (9 CFR 160.1 et seq.) by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service, United States De- 
partment of Agriculture, alleging that Daniel V. Groth, D.V.M. violated 
the regulations and a consent decision issued in Jn re Daniel V. Groth, 
D.V.M., V.A. Docket No. 18, 40 A.D. 1922 (1981). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.139). 

The respondent admits the jurisdictional allegations in paragraph 1 of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Daniel V. Groth, hereinafter referred to as the respondent, is an in- 
dividual residing at W. Highway 36, Route 4, Hiawatha, Kansas 63434. 

2. Respondent, was, and is now, accredited as a veterinarian in the 
State of Kansas, under the provisions of Title 9, Code of Federal Regula- 
tions, sections 160-162, on June 2, 1975. 

3. On December 28, 1981, a consent decision was issued in Jn re Dan- 
iel V. Groth, D.V.M., V.A. Docket No. 18, 40 A.D. 1922 (1981), which or- 
dered that Daniel V. Groth’s veterinary accreditation be suspended from 
December 14, 1981 through September 14, 1982. 





ANIMAL QUARANTINE AND RELATED LAWS 
Cite as 41 A.D. 2132 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


1. Respondent’s veterinary accreditation is hereby suspended from 
November 1, 1982 through July 31, 1983. 

2. Respondent waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act (5 U.S.C. 
§504 et seq.) for fees and other expenses incurred by respondent in con- 
nection with this proceeding. 

3. Respondent’s accreditation shall be revoked if it is found upon final 
decision in a formal adjudicatory proceeding before the Secretary or, as 
agreed to by the respondent, pursuant to the Applicable Rules of Prac- 
tice (7 CFR 1.138), that respondent has performed any official duties or 
functions of an accredited veterinarian, during the period of suspension 
provided for in paragraph 1 of this Order. Such official duties and func- 
tions of an accredited veterinarian include, but are not limited to, the in- 
spection, testing, vaccination, eartagging or tattooing of any animal or 


poultry, or issuing any certificate, form, or report, performed pursuant 
to any cooperative State-Federal disease control and eradication pro- 
gram. 

4. This Order shall have the same force and effect as if entered after 
full hearing and shall be effective on the day this Order is served upon 
respondent. 


(No. 22,048) 


Inre GARYS.COOKE,D.V.M. VA Docket No. 23. Decided November 
- 22, 1982. 
Suspension of accreditation—Consent 


Respondent consented to an order suspending his veterinary accreditation for nine 
months. Respondent’s accreditation shall be revoked if it is found he has performed 
any duties of an accreditated veterinarian during the period of suspension. 


Robert A. Ertman, for complainant. 
William J. Potskowki, Port Henry, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 





GARY S. COOKE 
Cite as 41 A.D. 2132 


CONSENT DECISION 


This proceeding was instituted under the regulations governing the 
Accreditation of Veterinarians and Suspension or Revocation of such 
Accreditation (9 CFR 160.1 et seq.), hereinafter referred to as the regu- 
lations, by a Complaint filed by the Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture, al- 
leging that the respondent willfully violated the standards for Accred- 
ited Veterinarians (9 CFR 161.2). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (9 CFR 162.1 and 7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gary S. Cooke, D.V.M., hereinafter referred to as the respondent, is 
an individual residing at Bridport, Vermont 05734. 


2. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine and a Accredited Veterinarian in the States of 
Vermont and New York, under the provisions of the regulations. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent’s veterinary accreditation is hereby suspended for nine (9) 
months, beginning October 26, 1982, and ending July 25, 1983; provid- 
ed, that if the respondent performs any actions on or between October 
26, 1982, and July 25, 1983, for which veterinary accreditation is re- 
quired, then respondent’s veterinary accreditation shall be revoked. Be- 
fore such action is taken, respondent will be afforded an opportunity for 
a hearing concerning the matter. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day this order is served upon re- 
spondent. 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 2134 


(No. 22,049) 
In re O. JEAN MILLER. AWA Docket No. 185. Decided September 
30, 1982. 
Dealer—Housing facilities—Primary enclosures—Suspension of license 
Respondent is ordered to cease and desist from failing to comply with the requirements in 
the standards relating to the lighting in indoor housing facilities, the drainage of 


outdoor and indoor housing facilities and the construction and sanitation of primary 
enclosures. Also, respondent’s license is suspended for 30 days. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is an administrative disciplinary proceeding under the Animal 
Welfare Act (7 USC 2131 et seq; “Act”) and the related regulations and 
standards (9 CFR 3). 

A Complaint was filed December 29 1981, by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department 


of Agriculture. 

Respondent filed an Answer on January 25 1982, admitting in part, 
and offering justifying explanations, some of the allegations of viola- 
tions, and denying any intentional violation of the Act or related regula- 
tions or standards. Further, she contended that there was substantial if 
not literal compliance. 

In effect, Respondent contended that only technical violations, if there 
were any, occurred, with no harm, discomfort, injury or illness to the 
dogs resulting from any technical violations that may have occurred. Re- 
spondent asked that the Complaint be dismissed, or in the alternative, 
for an oral hearing. 

Trial of the issues took place on July 9 1982, in Wausau, Wisconsin. 
Complainant was represented by Gregory Cooper of the Office of Gener- 
al Counsel, United States Department of Agriculture. Respondent ap- 
peared pro se. 


xkweKkekekwk x 


Respondent O. Jean: Miller is an individual d/b/a Hillside Kennel, near 
Dorchester, Wisconsin, with a mail address of Route 1, P.O. Box 135, 
Dorchester, Wisconsin 54425. 

Respondent, at all times material here, was a licensed dealer under the 
Act, raising, buying and selling dogs in commerce. 
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Respondent was fully advised of the requirements of the Act, regula- 
tions and standards, and had agreed at the time of licensing to comply 
with them. 

On about ten (10) inspections between March 1977 and November 
1980, Respondent’s facilities were reportedly inadequate and not in com- 
pliance with the Act, regulations and standards. 

Respondent was advised in December 1977 and July 1978 by warning 
letters ' that failure to correct the reported deficiencies could result in 
disciplinary proceedings. 

On January 7 1981, Respondent’s licensed dealer facility then located 
near Greenwood, Wisconsin was inspected. 

The indoor housing facility had insufficient light for inspection, clean- 
ing and disinfecting and was in violation of section 3.2 (c) of the stand- 
ards (9 CFR 3.2 (c) ). 

In addition, the facility was located on a slope where rain or melting 
snow would drain into the run areas and then into the primary enclo- 
sures and the indoor housing facility due to the lack of a suitable drain- 
age method to prevent excess water from draining into the runs, pri- 
mary enclosures and the indoor housing facility in violation of sections 
3.2 (e) and 3.3 (d) of the standards (9 CFR 3.2 (e) and 3.3 (d) ). 

Finally, the dirt floors of the primary enclosures could not be properly 
sanitized and cleaned, and under certain (somewhat limited) conditions 
would not keep the dogs dry and clean, in violation of section 3.7 of the 
standards (9 CFR 3.7). 

Although her track record on the ten (10) earlier inspections was not 
good, she had always been cooperative in correcting deficiencies. How- 
ever, new deficiencies were found at later inspections. The failures to 
comply were attributable to shortages of either capital or time, accord- 
ing to Complainant. 

Respondent has taken steps both through formal classwork and inde- 
pendent study to increase her knowledge of breeding and raising dogs. 
Respondent has also at some apparent hardship expended substantial 
monetary sums to improve her current facility at Dorchester, Wisconsin. 

Respondent’s only help in operating her business is her six children 
(ages 6 through 17). 

Respondent made little or no profit during calendar 1981 from her 
business, but operated with a relatively small number of dogs. 

Respondent’s current facility near Dorchester, Wisconsin is of higher 
quality than her previous facility near Greenwood, Wisconsin and upon 


1. 5 USC 558 (c). Such a letter, although good practice to send, is not a requirement here 
under Butz v Glover Livestock, 411 US 182, 187 (1973); Goodman v Benson, 286 F2d 896, 
900 (CA7 1961); Townsend v US, 95 F2d 352, 358 (CA DC 1938) cert. denied 332 US 851; 
Silverman v CFTC, 549 F2d 28, 31 (CA 7 1977). 
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the Department’s most recent inspection, it was found to be in compli- 
ance with the Act and the standards. However, at that time it was still 
being operated with a relatively low dog population. 

Respondent expects and hopes to expand the population considerably 
in the near future and must act cautiously and prudently so she does not 
continue to exceed her limitations. 

Respondent has had difficult marital problems and severe financial re- 
strictions and it is important to her to be able to operate a kennel from 
both a financial and maternal perspective. She believes it is clearly in 
her interest to operate a kennel in conjunction with her children. 

Complainant initially sought a ninety (90) day suspension and a $300 
civil penalty as well as a cease and desist order. Complainant, sensitive 
to its duties to fully and properly enforce the Act, has compassionately 
reconsidered Respondent’s circumstances, the nature of the violations, 
and the duty to deter further violations, and has dropped the request for 
a civil penalty and reduced the suspension request to a thirty (30) day pe- 
riod. 

The record indicates that Respondent could not pay a $300 civil penal- 
ty without significant hardship to herself and her children. 

Further, the record indicates that a 90 day suspension of her license 
would seriously impair her ability to sell puppies at the most marketable 
age, and such a lengthy suspension could possibly have severely crippled 
or destroyed her business. 

While severe sanctions have been the clearly established policy for 
sometime, In re Braxton Worsley, 33 AD 1547, 1556-71 (1974) the rec- 
ord here fully justifies the reduction in the recommended sanction due to 
unusual and perhaps unique circumstances. 

Great weight must be given to the sanction recommended by the ad- 
ministrators. In re Sy B. Gaiber & Co., 31 AD 843, 845-51 (1972); In re 
J. A. Speight, 33 AD 280, 310-19 (1974); In re Samuel Esposito, 38 AD 
613, 665 (1979). Little or no discretion exists. 


zkkwekwkwkk 


The evidence fully establishes violations of sections 3.2 (c), 3.2 (e), 
3.2 (d), 3.4 (a) (1) Gi) and 3.7 of the standards (9 CFR 3.2 (c), 3.2 €), 
3.2 (d), 3.4 (a) (1) (ii) and 3.7) and the Act as alleged in the Complaint. 
The entry of a cease and desist order and suspension as urged by Com- 
plainant shall be done. 

The proposed corrections to the transcript filed by Complainant, Au- 
gust 16 1982, and Respondent, August 26 1982, shall be made. 


xweewenwkk 





DENNIS L. BATTLES 
Cite as 41 A.D. 2137 


ORDER 


Respondent, her agents and employees, directly or indirectly, through 
any corporate or other device, in connection with her business as a dealer 
under the Act, shall cease and desist from failing to comply with the re- 
quirements in the standards relating to the lighting in indoor housing fa- 
cilities, the drainage of outdoor and indoor housing facilities, and the 
construction and sanitation of primary enclosures. 

Respondent’s license to do business as a dealer under the Act is hereby 
suspended for a period of thirty (30) days. Respondent’s license will be 
automatically restored after the expiration of said thirty day period. 

Copies of this decision and order shall be served upon the parties and 
this order shall become final and effective 35 days after service unless 
there is an appeal within 30 days of service. 7 CFR 1.142 and 1.145. [The 
Decision and Order became final on November 10, 1982.—Ed.] 


(No. 22,050) 


In re DENNIS L. BATTLES and MARSHA D. BATTLES. AWA Docket No. 
181. Decided November 5, 1982. 


License, invalid and ineffective—Selling or transporting animals— 
Revocation of license—Dismissal to one respondent—Consent 


Respondent Marsha D. Battles consented to an order to cease and desist from selling or 
transporting animals in commerce without having a valid and effective license. 
Also, Marsha D. Battles’ license as a dealer is revoked. The complaint as to respond- 
ent Dennis L. Battles is dismissed. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
November 23, 1981, by the Acting Administrator, Animal and Plant 
Health Inspection Service, pursuant to the Act and the applicable Rules 
of Practice (7 CFR 1.133 (b) (1) ). This decision is entered pursuant to the 
consent decision provision of the Rules of Practice (7 CFR 1.138). 

The parties consent to the dismissal of the complaint as to the re- 
spondent Dennis L. Battles. The respondent Marsha D. Battles specif- 
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ically admits the jurisdictional allegations of the complaint, but neither 
admits nor denies the remaining allegations of the complaint. The re- 
spondent Marsha D. Battles waives the right to a hearing and any fur- 
ther procedures in this mater. The parties consent to the issuance of this 
decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Marsha D. Battles, hereinafter referred to as the respondent, is an 
individual doing business as White Oak Kennels, whose address is R.R. 
3, Vandalia, Ilinois 62471. 

2. Respondent Marsha D. Battles is now, and at all times material 
herein was, engaged in business at the above address as a dealer within 
the meaning of section 2 of the Act (7 U.S.C. 2132), selling and trans- 
porting dogs and cats in commerce. 


CONCLUSIONS 


Inasmuch as the respondent Marsha D. Battles has admitted the juris- 
dictional allegations of the complaint and the parties have agreed to the 
provisions set forth in the following Order in disposition of this proceed- 
ing, such Order will be issued. 


ORDER 


The complaint in this proceeding as to respondent Dennis L. Battles is 
dismissed with prejudice. 

Respondent Marsha D. Battles, her agents and employees, directly or 
indirectly, through any corporate or other device, shall cease and desist 
from selling or transporting animals in commerce without having a valid 
and effective license as required by section 4 of the Act (7 U.S.C. 2134). 

Respondent Marsha D. Battles’ license as a dealer under the Act is re- 
voked. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent 
Marsha D. Battles. 





CHARLES RIVER RESEARCH PRIMATES CORP. 
Cite as 41 A.D. 2139 


(No. 22,051) 


In re CHARLES RIVER RESEARCH PRIMATES CORP. d/b/a PRIMATE IM- 
PORTS CORPORATION. AWA Docket No. 215. Decided November 
18, 1982. 


Standards and regulations—Primary enclosures, conform with Act—Civil 
penalty—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder; and from shipping regulated animals in pri- 
mary enclosures that do not conform with the Act. Respondent is also assessed a ci- 
vil penalty of $3,500.00. 


Patricial V. Fettman, for complainant. 
James C. Foster, Wilmington, Mass., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §§2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2 and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.2; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in par- 
agraph I of the complaint, specifically admits that the Secretary has ju- 
risdiction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

Respondent further agrees that it will make a concerted effort to edu- 
cate its employees in the Animal Welfare Act and the regulations and 
standards issued thereunder and will take all necessary affirmative ac- 
tion to comply fully with the Act and the regulations in its future han- 
dling of live animals. 

In consideration of the above, complainant agrees to the entry of this 
decision. 

1. (a) Charles River Research Primates Corp., hereinafter referred to 
as respondent was, prior to February 20, 1981, doing business as Pri- 
mate Imports Corporation. 

(b) Respondent’s mailing address is 34 Munson Street, Port Wash- 
ington, New York 11050. 
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(c) Respondent lists its corporate directors as follows: 
President: M. A. Nolan 
Vice President: R. P. S. Bhalla 
(d) At all times material herein, respondent was licensed as a dealer 
under the Animal Welfare Act and at the time of licensing was advised 
of the Act and the regulations and standards issued thereunder and 
agreed in writing to comply with the same. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, Charles River Research Primates Corp. d/b/a Primate Im- 
ports Corporation, is assessed a civil penalty of $3,500 which shall be 
payable to the Treasurer of the United States and forwarded to Patricia 
V. Fettmann, Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C. 20250, within 30 days from the date 
this order becomes effective. 

Respondent, Charles River Research Primates Corp. d/b/a Primate Im- 
ports Corporation, shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. §2131 et seq.) and the standards and regu- 
lations promulgated thereunder (9 CFR Parts 1, 2 and 3) and shall cease 
and desist from any violation thereof and in particular, shall cease and 
desist from the shipment of regulated animals in primary enclosures 
which do not conform to the Act and the regulations and standards 
promulgated thereunder. 

This decision shall have the same force and effect as if issued after full 

hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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Cite as 41 A.D. 2141 


(No. 22,052) 


In re TOMD. STODGHILL. AWA Docket No. 195. Decided November 
18, 1982. 


Standards and regulations—Exhibitor—License, apply and reissuance of — 
Primary enclosure—Consent 


Respondent consented to an order to cease and desist from violating the standards and 
regulations issued under the Act, and from exhibiting his bear to the public until he 
applies and receives an exhibitor’s license. Further, if respondent’s license is reis- 
sued he shall (1) exhibit the bear in a primary enclosure with sufficient distance be- 
tween the bear and the public; (2) clean and sanitize the enclosure often; and (3) pro- 
vide drinking water and keep the receptacles clean and sanitary. 


Patricia V. Fettman, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §2131 et seq.), by a Complaint filed by the Adminis- 
trator, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR Parts 1, 2 and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in par- 
agraph 1 of the Complaint; specifically admits that the Secretary has ju- 
risdiction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this procedure and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Tom D. Stodghill, hereinafter referred to as respondent, is an indi- 
vidual whose mailing address is Route 2, Box 1480, Quinlan, Texas 
75474. 

2. The respondent, prior to the filing of the administrative complaint, 
was licensed as an exhibitor, as that term is defined by section 2 (h) of 
the Act (7 U.S.C. 2132 (h) ). 
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3. At the time of licensing under the Act, respondent was advised of 
the provisions of the Act and the regulations and standards promulgated 
thereunder and agreed in writing to comply with the provisions. Subse- 
quent to the filing of the complaint, respondent surrendered his exhibi- 
tor’s license. 

4. On October 27, 1982, the scheduled date for the oral hearing, com- 
plainant and respondent, under the guidance of the Administrative Law 
Judge, agreed to the settlement of this case and no formal hearing was 
held. 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Tom D. Stodghill shall comply with each and every provi- 
sion of the Animal Welfare Act (7 U.S.C. 2131 et seq.) and the standards 
and regulations issued thereunder (9 CFR Parts 1, 2 and 3) and shall 
cease and desist from any violation thereof, and, in particular shall cease 
and desist from exhibiting the bear “Sody Pop” to the public until such 
time as he shall have applied for and received an exhibitor’s license from 
the U.S. Department of Agriculture. 

Further, if respondent Tom D. Stodghill applies for and obtains a reis- 
suance of his exhibitor’s license, he shall 1) exhibit the bear “Sody Pop” 
in a primary enclosure which minimizes risk of harm to the viewing pub- 
lic with sufficient distance allowed between the bear and the public to 
insure safety to both, 2) clean and sanitize the enclosure of the bear suffi- 
ciently often so as to prevent disease hazards or accummulation of debris 
or excreta, and 3) provide clean drinking water and keep the watering re- 
ceptacles clean and sanitary. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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Cite as 41 A.D. 2143 


(No. 22,053) 


In re UNITED AIR LINES, INC. AWA Docket No. 210. Decided No- 
vember 18, 1982. 


Standards and regulations—Civil penalty—Consent 


Respondent consented to an order to comply with the Act and the standards and regula- 
tions issued thereunder, and is assessed a civil penalty of $6,000.00. 


Patricia V. Fettman, for complainant. 
Thomas E. Fraser, Chicago, Ill., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. §§2131 et seq.), by a Complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service (“APHIS”), 
United States Department of Agriculture, charging that respondent 
willfully violated the Act and the regulations and standards issued 
thereunder (9 CFR Parts 1, 2 and 3). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to 


these proceedings (9 CFR 4.2; 42 FR 10959 and 7 CFR 1.138; 42 FR 
745). 

Respondent admits the jurisdictional allegations contained in para- 
graph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees to the entry of this decision to avoid litigation and to settle this 
proceeding and for such purpose only, and without any admission of lia- 
bility. 

Respondent agrees that it will make a concerted effort to educate its 
employees concerning the Animal Welfare Act and the regulations and 
standards issued thereunder, and that it will take the necessary affirma- 
tive action for compliance with the Act and the regulations in its future 
handling of live animals. 

In consideration of the above, Complainant agrees to the entry of this 
decision. 

1. Respondent United Air Lines, Inc. has a mailing address of P.O. 
Box 66100, Chicago, Illinois 60666. 

2. Respondent lists its corporate officers as follows: 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 2143 
James J. Hartigan: President 
Richard J. Ferris: Chief Executive Officer 
Edward H. Hoenicke: Sr. Vice-President, General 
Counsel and Secretary 


3. Respondent is an airline which is engaged in the business of trans- 
porting animals for hire. 

4. On October 3, 1977, United Air Lines, Inc. registered as a carrier 
under the Animal Welfare Act. 

5. On June 21, 1982, a complaint was filed by the Administrator, Ani- 
mal and Plant Health Inspection Service, alleging violations of the Act 
and sections 3.112 (b), 3.113 (a) (8), 3.12, 3.15 and 3.14 (d) of the regula- 
tions and standards issued thereunder (9 CFR §§3.112 (b), 3.113 (a) (8), 
3.12, 3.14 (d) and 3.15). 


CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, United Air Lines, Inc., shall comply with the provisions 
of the Animal Welfare Act (7 U.S.C. §2131 et seq.) and the standards 
and regulations promulgated thereunder (9 CFR Parts 1, 2 and 3). 

Respondent, United Air Lines, Inc., is assessed a civil penalty of 
$6,000 which shall be payable to the Treasurer of the United States and 
forwarded to Patricia V. Fettman, Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C. 20250, 
within 30 days from the date this order becomes effective. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 





ROBERT TROUMBLY 
Cite as 41 A.D. 2145 


(No. 22,054) 


In re ROBERT TROUMBLY. AWA Docket No. 173. Decided November 
30, 1982. 


Standards and regulations—Transportation of live animals—Civil 
penalty—Consent 


Respondent consented to an order to cease and desist from failing to comply with the 
standards and regulations under the Act concerning the transportation of live ani- 
mals. Respondent is assessed a civil penalty of $500.00. 


Gregory Cooper, for complainant. 
Dennis L. O'Toole, Grand Rapids, Minn., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations and stand- 
ards issued pursuant to the Act. It was instituted by a complaint filed on 
September 15, 1981, by the Administrator, Animal and Plant Health In- 
spection Service, pursuant to the Act and the applicable Rules of Prac- 


tice (7 CFR 1.133 (b)(1)). This decision is entered pursuant to the 
consent decision provision of the Rules of Practice (7 CFR 1.138). 

The respondent specifically admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint. The respondent waives the right to a hearing and any 
further procedures in this matter. The parties consent to the issuance of 
this decision for the purpose of settling this proceeding. 


FINDINGS OF FACT 


1. Robert Troumbly, hereinafter referred to as the respondent, is an 
individual doing business as Northland Wildlife, whose address is Route 
1, Box 211-T, Bovey, Minnesota 55709. 

2. Respondent is now, and at all times material herein was, a licensed 
dealer within the meaning of sections 2 and 3 of the Act (7 U.S.C. 2132 
and 2133). 


CONCLUSIONS 


Inasmuch as the respondent has admitted the jurisdictional allega- 
tions of the complaint and the parties have agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such Order 
will be issued. 
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ORDER 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device, shall cease and desist from failing to com- 
ply with the regulations and standards under the Act concerning the 
transportation of live animals. 

Respondent is assessed a civil penalty of $500 which shall be paid by 
certified check or money order made to the order of the Treasurer of the 
United States and which shall be forwarded to Gregory Cooper, Office of 
the General Counsel, United States Department of Agriculture, Room 
2014, South Building, Washington, D.C. 20250, within thirty (30) days 
from the date that this Order becomes effective. 

This decision shall have the same force and effect as a decision entered 
after a full hearing and shall be effective upon service on the respondent. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,055) 


In re CHARLES BRINK. AWA Docket No. 182. Decided November 8, 
1982. 


ORDER DISMISSING APPEAL 


The initial decision in this case by Administrative Law Judge William 
J. Weber filed September 20, 1982, became final and effective October 
29, 1982. Accordingly, the Judicial Officer has no jurisdiction to con- 
sider the appeal filed by respondent dated October 27, 1982, which was 
not received by the Hearing Clerk until November 2, 1982. In re Mel’s 
Produce, Inc., 40 Agric. Dec. 792 (1981); In re Animal Research Center 
of Mass., Inc., 38 Agric. Dec. 379 (1978) (order denying late appeal); In 
re Cook, 39 Agric. Dec. 116 (1978) (order dismissing appeal). 
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(No. 22,056) 


In re CHARLES BRINK. AWA Docket No. 182. Decided November 30, 
1982. 


ORDER DENYING PETITION FOR RECONSIDERATION 


On November 29, 1982, respondent filed a letter in the nature of a pe- 
tition for reconsideration. The petition for reconsideration was filed 17 
days after service of the Judicial Officer’s order in this decision. The 
rules of practice require such a petition to be filed within 10 days after 
service (7 C.F.R.§ 1.146 (a) (3) ). Accordingly, the petition to reconsider 
is denied. 

However, even if the petition for reconsideration had been timely 
filed, it would have been denied. Respondent contends that he was in 
Canada when the initial decision by Judge Weber was filed in this pro- 
ceeding, and that he did not return to the United States until October 7, 
1982. The initial decision became final and effective on October 29, 
1982. This afforded respondent ample opportunity within which to file 
an appeal, or request an extension of time, after his return from Canada. 
But even if it did not, the rules of practice, which are binding on the Ju- 
dicial Officer, make no provision for extending the time for appeal be- 
cause of the absence of the respondent from the country, where service 
of the initial decision is accepted on respondent’s behalf by someone at 
his place of business. 

Accordingly, the petition for reconsideration should be denied. 


ORDER 


Respondent's petition for reconsideration is denied. 
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(No. 22,057) 


In re BARRY H. HORENBEIN and MARILYN HORENBEIN. HPA Docket 
No. 171. Decided September 30, 1982. 


Sored horse, failure to prove—Complaint, dismissed. 


Where complainant failed to prove respondents’ horse was sored, the complaint is dis- 
missed. 


Patricia V. Fettman, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 
PRELIMINARY STATEMENT 


This is an administrative proceeding seeking civil penalties against re- 
spondents under the Horse Protection Act, as amended, (15 U.S.C. 
§ 1821 et seq.). It was instituted by a complaint filed on October 9, 
1980, by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint 
charges respondent Barry H. Horenbein with permitting the entering, 
exhibiting, and showing of a “sored horse” in violation of section 5 (2) (D) 
of the Act (15 U.S.C. § 1824 (2) (D) ), and charges respondent Marilyn 
Horenbein with showing and exhibiting a “sored horse” in violation of 
section 5 (2) (A) of the Act (15 U.S.C. § 1824 (2) (A) ). 

In their answer filed on November 4, 1980, respondents admit co- 
ownership of the horse involved known as “Ebony’s Evening Sun”, to- 
gether with the fact of showing the horse at the Twelfth Annual Na- 
tional Walking Horse Trainer’s Show, Southeastern Horse Center, Deca- 
tur, Alabama, on March 29, 1980. Respondents specifically deny, in sub- 
stance, that they violated the provisions of the Horse Protection Act in 
any manner whatsoever as charged, or that said horse was “sore” as a re- 
sult of the application of chemical agents and/or use of mechanical de- 
vices in such a way as to cause the horse to suffer physical pain, distress, 
inflammation, or lameness when walking, trotting, or otherwise moving. 
Additionally, respondents affirmatively state inter alia that a veterinari- 
an examining “Ebony’s Evening Sun” immediately after the USDA in- 
spection noted that the heels of both front hooves were contracted and 
were long, indicating that said horse had not been reset recently, and on 
probing the frog, observed a black smelly pus characteristic of thrush; 
that within 24 hours, another veterinarian examined the said horse af- 
ter both shoes were pulled from the front feet, and found a textbook ex- 





BARRY H. HORENBEIN 2149 
Cite as 41 A.D. 2148 


ample of a thrush condition; and that the sensitivity in the horse’s front 
legs as found by the USDA examination was not the result of being 
“sored” as defined in the Act, but rather was due to a condition known as 
thrush which was not brought about by any deliberate act of respond- 
ents. 

The complaint as originally filed included, also, Gary Edwards and 
Carl Edwards d/b/a Carl Edwards and Sons Stables as respondents. How- 
ever, on motion of complainant these parties were dismissed as respond- 
ents. 

Oral hearing on this matter was held on June 16-17, 1981, in Mont- 
gomery, Alabama, before Administrative Law Judge John G. Liebert. 
Complainant is represented by Patricia V. Fettman, Esq., of the Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C., and respondents are represented by David B. Byrne, 
Esq., of Robison and Belser Attorneys, Post Office Drawer 1470, Mont- 
gomery, Alabama. At the conclusion of the oral hearing the parties were 
given the opportunity to file proposed findings of fact and briefs. 


Pertinent Statutory Provisions 


15U.S.C.§ 1821 (3) 


The term “sore” when used to describe a horse means 
that — 


(A) an irritating or blistering agent has been 
applied, internally or externally, by a per- 
son to any limb of a horse, 


(B) any burn, cut, or laceration has been in- 
flicted by a person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent 
has been injected by a person into or used 
by a person on any limb of a horse, or 


(D) any other substance or device has been 
used by a person on any limb of a horse or 
a person has engaged in a practice involv- 
ing a horse. 


and, as a result of such application, infliction, in- 
jection, use, or practice, such horse suffers, or can 
reasonably be expected to suffer, physical pain or 
distress, inflammation, or lameness when walk- 
ing, trotting, or otherwise moving, except that 
such term does not include such an application, 
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infliction, injection, use, or practice in connection 
with the therapeutic treatment of a horse by or 
under the supervision of a person licensed to prac- 
tice veterinary medicine in the State in which 
such treatment was given. 


15U.S.C.§ 1824 (2) 
The following conduct is prohibited: 


zxkkeaekwkk xk 


(2) The(A)showing or exhibiting, in any horse 
show or horse exhibition, of any horse 
which is sore, (B) entering for the purpose 
of showing or exhibiting in any horse show 
or horse exhibition, any horse which is 
sore, (C) selling, auctioning, or offering for 
sale, in any horse sale or auction, any horse 
which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respect- 
ing a horse which is sore by the owner of 
such horse. 


xkwekwekwewek x 
15 U.S.C. § 1825 (b) (1), (¢) (d) (5) 

zxkkekwekwewk x 

xwenekewk x 


Any person who violates section 1824 of 
this title shall be liable to the United 
States for a civil penalty of not more than 
$2,000 for each violation. No penalty 
shall be assessed unless such person is 
given notice and opportunity for a hear- 
ing before the Secretary with respect to 
such violation. The amount of such civil 
penalty shall be assessed by the Secretary 
by written order. In determining the 
amount of such penalty, the Secretary 
shall take into account all factors relevant 
to such determination, including the na- 
ture, circumstances, extent, and gravity 
of the prohibited conduct and, with re- 
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in such conduct, the degree of culpability, 
any history of prior offenses, ability to 
pay, effect on ability to continue to do 
business, and such other matters as jus- 
tice may require. 


xkwekekwkk xk 


In addition to any fine, imprisonment, or 
civil penalty authorized under this section, 
any person who was convicted under sub- 
section (a) or who paid a civil penalty as- 
sesszd under subsection (b) or is subject to 
a final order under such subsection assess- 
ing a civil penalty for any violation of any 
provision of this Act or any regulation is- 
sued under this Act may be disqualified by 
order of the Secretary, after notice and an 
opportunity for a hearing before the Secre- 
tary, from showing or exhibiting any 
horse, judging or managing any horse 
show, horse exhibition, or horse sale or 
auction for a period of not less than one 
year for the first violation and not less 
than 5 years for any subsequent violation. 


x weewkwkk 


(d) (5) In any civil or criminal action to enforce 
this chapter or any regulation under this 
chapter a horse shall be presumed to be a 
horse which is sore if it manifests abnor- 
mal sensitivity or inflammation in both of 
its forelimbs or both of its hindlimbs. 


FINDINGS AND CONCLUSIONS OF FACT 


1. Barry H. Horenbein and Marilyn Horenbein are individuals whose 
mailing address is P.O. Box 648, Tallahassee, Florida 32302. At all times 
material herein, they were the co-owners of the Tennessee Walking 
horse known as “Ebony’s Evening Sun.” The respondents are knowledge- 
able horse breeders and have shown Tennessee Walking horses at many 
shows for several years. Respondent Barry Horenbein holds three li- 
censes as a registered judge; one with the WHOA Organization, one with 
the National Regulatory Organization, and one with the American Horse 
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Show Association. Under these licenses he has participated on several 
occasions as a ring judge at shows of Tennessee Walking Horses. He was 
an early advocate of the present Horse Protection Act, participated in in- 
fluencing Members of Congress for its passage, and attested to a strong 
belief in its purposes. 

2. Respondent Marilyn Horenbein was the rider of “Ebony’s Evening 
Sun” on March 29, 1980, in Class 31, Entry No. 296, at the Twelfth An- 
nual National Walking Horse Trainers’ Show, Decatur, Alabama. Both 
respondents were in agreement with the entry and showing of the horse 
in the Show. This was the first show of the season. 

3. Gary Edwards and Larry Edwards are professional horse trainers 
who had custody, control and the training responsibility of “Ebony’s 
Evening Sun.” When they received the horse for training, approximately 
one year prior to the horse show, it was in very good condition. With the 
permission of respondents they transported the horse from their stables 
in Georgia to Decatur, Alabama, a few days before March 29, 1980, for 
the purpose of entering it in the Show. 

4, The evidence discloses that while “Ebony’s Evening Sun” was in 
training during the winter months of 1979, the horse struck its right 
front foot with its back foot, pulling a shoe off of the front foot and 
breaking off part of the right front hoof. The farrier, Tony Watson, put 
the shoe back on the horse. At that time, he noted the horse had sheared 
heels, but he did not see any thrush. The trainers did not consult a 
veterinarian after the accident happened, or at any time prior to March 
29, 1980. They did not have the horse reshod prior to the March 29, 
1980 Show. Tony Watson testified that, in his opinion, the horse should 
have been reshod every eight or nine weeks to prevent thrush. This 
opinion was also that of the trainers own veterinarian, Dr. Lewis 
Richardson, who testified that he advises trainers to reshoe Tennessee 
Walking Horses every six weeks because the use of pads between the 
shoes and hooves of Tennessee Walking Horses makes them susceptible 
to thrush. 

5. After arrival at the showgrounds a few days prior to March 29, the 
horse was worked-out on an exceptionally hard track for approximately 
a 15 or 20 minutes period each day in preparation for the Show. The evi- 
dence discloses that prior to the showing on March 29th Larry Edwards, 
who worked-out the horse, remarked to his brother repeatedly that the 
horse “just didn’t feel quite right”. These remarks were made in the pres- 
ence of Mr. Horenbein. No particular examination of the horse before 
the Show was made by either the trainers or Mr. Horenbein. 

6. Shortly before the horse entered the show ring it was, in accord- 
ance with the Show’s procedure and responsibilities, examined by a li- 
censed DQP (Designated Qualified Person). A DQP is licensed after par- 
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ticipating in a thorough training program approved by the U.S.D.A. of- 
ficials in charge of the administration of the Act. This training program 
is to make sure that a DQP knows the established procedures used to de- 
tect a sored horse and how to conduct an examination for that purpose. 
All Tennessee Walking horses are examined by a DQP shortly before 
each show event so that sored horses may be prevented from participat- 
ing." 

Danny Ray Davis was the DQP who examined “Ebony’s Evening Sun” 
before the Show in question. He is an experienced DQP with 3 years 
service at several of the principal shows. He testified that he remem- 
bered examining “Ebony’s Evening Sun” and described in detail the pro- 
cedure he followed in conducting his examination, which was substan- 
tially the same as described by the U.S.D.A. veterinarian who conducted 
an examination after the event. Among other things, he palpated both 
legs of the horse to see if it registered signs of sensitivity. Davis testified 
that he found no sensitivity and passed the horse as eligible for showing 
as not disclosing evidence of being sore. 

7. Respondent Marilyn Horenbein testified that when she rode the 
horse in the Show it had to be urged to go into a running walk which was 
unusual, because the animal was high-spirited and customarily had to be 
restrained. Gary Edwards and Respondent Barry Horenbein testified 
that as they watched the Show they were aware that the performance of 
the horse was not up to its usual standards. The horse tied for Fourth 
Place in the competition. 

8. Doctors Todd Lee Brown, J. T. James, William J. Martin II, and 
William Monroe Thompson were the veterinary medical officers em- 
ployed by the United States Department of Agriculture who were as- 
signed to the Show on March 29, 1980, to detect and report violations of 
the Act. 

Dr. Todd Lee Brown was assigned to observe the horses as they 
entered the show ring to detect any which had the appearance of being 
in pain and referring these for examination after the showing. Dr. 
Brown’s recorded observations (Exhibit #1) were that the horse “Ebony’s 
Evening Sun” demonstrated the appearance of a sored horse as it en- 
tered the ring. It was on his reference that the horse was examined by 
the other veterinarians. He conducted no examination of the horse and 
his remarks are based solely on his observation of the horse’s “manner of 
going.” 

9. “Ebony’s Evening Sun” was physically examined by Dr. Martin af- 
ter the showing. The results of his examination are contained in the 
“Summary of Alleged Violation” completed after the examination 


1. See9C.F.R. 11.7 
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(Exhibit 2). Dr. Martin was called as a witness by complainant to give 
further evidence with respect to his examination. This oral testimony 
discloses that Dr. Martin had attended only 3 Tennessee Walking Horse 
shows prior to March 1980. At these shows his function was that of spot- 
ter, that is, the function performed by Dr. Brown in the subject show as 
above-described. The instant show was the first occasion where he per- 
formed physical examinations. As he described it, he was technically in a 
training stage, or a trainee. He worked that evening with Dr. J.T. 
James, who was a more experienced veterinarian in examining Tennes- 
see Walking horses for purposes of determining those which were sored. 

Dr. Martin described the complete examination process of this horse 
as commencing with the thermovision examination? conducted by Dr. 
Monroe Thompson. 

10. The findings of Dr. Monroe Thompson as a result of the thermovi- 
sion test are contained in items 33 through 37 of Exhibit #2, which he 
filled-in at the time of the test. In all of the items he finds that the 
thermovision indicated abnormal inflammation in both right and left 
forefeet in all areas, i.e., hoof, pastern, fetlock, coronet and tendon. This 
conclusion is supported by Exhibit #12, which is a series of four thermo- 
vision pictures taken by Dr. Thompson of the forefeet of the horse, show- 
ing the general pervasiveness of the colors indicating above normal heat. 

Dr. Thompson was called as a witness by complainant. He described in 
detail the thermography testing procedure, which is in agreement with 
footnote 2. He stated without qualification that the purpose of the 
thermovision test is to indicate infrared heat which, in turn, is strong 
evidence of an abnormal or inflamed condition of the tissue. It is simply 
a diagnostic aid, nothing more. It cannot be and does not purport to be a 
test to determine the causes of the heat, or the inflammation, if such is 
disclosed — only the present of heat. 


2. The thermovision process is described in In re Preach Fleming (H.P.A. Docket No. 
152-decided Oct. 6, 1981) as follows: 

“Thermovision is a heat detection device which picks up infra-red radiation emitted by 
objects. It then translates it electrically onto two different screens, a black and white and a 
color monitor. The color monitor has ten color bars at the bottom of the screen. Each of 
them represents a difference of one degree centigrade, and are used to compare tempera- 
tures in various portions of the horse’s feet so that inflamed areas will be depicted. In front 
of the color monitor is a Polaroid camera which will take a picture (thermogram) of the 
image represented on the color screen. Thermovision measures the relative temperature of 
a horse’s forelegs. It does so by using the coronary band as a reference point, which is the 
warmest area of the animal’s foot. In a normal horse the surrounding temperature should 
decrease from 3 to 5 degrees centigrade. The coronary band is the focal point in measuring 
the anterior part of the foot, while the sulcus or pocket is the reference point of the posteri- 
or part of the foot. The sulcus has been found to be the warmest spot in the back of the 
horse’s pastern, and the surrounding areas should decrease in temperature from 3 to 5 de- 
grees. Irregularities of the temperature surrounding the coronary band or sulcus indicate 
inflammation.” 
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The testimony of Dr. Thompson discloses that the 4 pictures which 
constitute Exhibit #12 were taken at two different times. Initially, pic- 
tures 1 and 2 were taken before Dr. Martin’s first examination. After Dr. 
Martin’s first examination he conferred with Dr. Thompson and dis- 
cussed his initial observations. It appears that this discussion concerned 
small areas on the anterior pasterns of both forefeet which appeared to 
Dr. Martin to be sensitive in near identical spots on each forefoot. Such 
sensitivity was not clearly evidenced in photographs 1 and 2. After Dr. 
Martin’s first examination he requested Dr. Thompson to take additional 
pictures of these areas. The equipment was then re-focused and pictures 
3 and 4 were taken — apparently at much closer range. In these pictures 
the intensity of the colors is greater and the details are greatly magni- 
fied. 

Dr. Thompson made no diagnosis or conclusion that the horse was 
sore. However, he was examined by complainant’s attorney with respect 
to his views on whether the inflammation disclosed by the thermovision 
test could be attributable to thrush. Dr. Thompson stated that he made 
no physical examination of the horse, and he did not indicate that he had 
any knowledge of whether or not the horse had thrush at the time he 
took the pictures. His function was solely to conduct and record the re- 
sults of the thermovision test. Dr. Thompson stated that he had never 
used thermovision to diagnose thrush. However, Dr. Thompson stated 
that, based upon his general opinion as a veterinarian, the inflammation 
disclosed in Exhibit #12 could not have been attributable to thrush. He 
based his opinion on his general knowledge that thrush is essentially a 
condition affecting the hoof, not the upper soft tissue of the leg. He did 
state, however, that inflammation originating in a thrush condition 
could move upwards on the leg following the area of soft tissue. He 
noted that the pictures disclose the greatest heat in the rear pasterns in 
the area of the bulbs of the heels. 

11. Following the first thermovision pictures taken by Dr. Thompson, 
Dr. Martin made his physical examination which he described in detail. 
He observed the posture of the horse at rest and in motion, as well as the 
general physical appearance of the animal. Following that he proceeded 
to critically examine the fore limbs of the horse and palpate the lower 
fore limbs. The process of palpation, as explained by Dr. Martin, consists 
of cradelling the horses foot in his two hands held together and crossing 
over with his thumbs pressing down with the balls of his thumbs on the 
tissue to be examined. The pressure applied would be similar to that ap- 
plied in taking a person’s pulse. All areas of the pastern of both the fore 
limbs were palpated both front and back of each limb. 

The purpose of his physical examination, as stated by Dr. Martin, was 
“looking for areas of soreness or tenderness, open wounds or lesions, evi- 
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dence that the action devices had possibly damaged the horse’s foot; on 
the younger horses, scarring.” 

Dr. Martin’s finding at the time of his examination are set out in Ex- 
hibit #2. 

12. A review of Exhibit #2 discloses that, contrary to Dr. Brown’s ob- 
servation, Dr. Martin did not observe the horse’s “manner of going” to be 
significantly abnormal. (Ex. #2, item 24). He testified that he observed 
the horse to be “standing up square” and that he was not attempting to 
get his weight off his front legs (which is usual in a sored horse), nor was 
he reluctant to lead. Exhibit #2 and Dr. Martin’s testimony discloses 
that he observed the horse to be sweating heavily and out of breath to an 
abnormal extent. (Ex. #2, items 25, 26 and 27). 

13. Item 28 of Exhibit #2, calls for statements as follows: “28. IL- 
LUSTRATE WHERE THIS HORSE IS SORE — LESIONS, PAIN, 
OPEN WOUNDS, BLOOD, ETC.”. The item is composed of a series of 
diagrams of horses feet on which the examining veterinarian is to mark 
his observation. On the diagrams of the front views of the horse’s feet 
Dr. Martin indicated in red ink one spot in the center of each of the feet 
just above the coronary band with the notation “Tenderness NVL”.* On 
the diagrams of the rear of the horse’s feet Dr. Martin in red ink indi- 
cated substantial areas in and around the sulcus, which areas he noted as 
“tender lesions” — “eroded pocket tender”. 

Item 29 of Exhibit #2, calls for a selection of “Yes” or “No” to the ques- 
tions “IS THE HORSE SORE?”. Dr. Martin indicated “Yes”. The item al- 
so asks for an explanation. On the reverse of the form Dr. Martin wrote 
the following: 


“Explanation of Item 28 — Reason the horse was deter- 
mined to be sore. 


Left fore foot: 


On the initial examination of the left fore foot, two (3/4 
X 1 1/2 approx.) large rather irregular lesions were ob- 
served on the rear of the pastern area. The lesions were 
raised, moderately reddened and tender on palpation as ex- 
hibited by withdrawal of the limb foreward as moderate 
pressure was applied with the 2nd joint of the thumb on 
each respective lesion site — medial lesion and lateral le- 
sion. The front of the pastern was then examined on the 
left fore foot and a tender area was palpated in the center 
of the anterior pastern. No visible lesion was observed 
grossly. 


3. Interpreted by Dr. Martin’s testimony to mean “No visible lesions”. 
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Right fore fort: 


On the initial examination of the right fore foot, three 1- 
1/2” X 1/2” approx. lesions were observed on the rear of 
the pastern area. The lesions were raised, slightly red- 
dened and tender as exhibited by withdrawal of the fore 
foot forward upon application of digital pressure as de- 
scribed above. The lateral heel was dropped below the level 
of the medial heel and the pocket was opened unusually 
large and sensitive as evidenced by withdrawal of the fore- 
foot foreward. The front of the pastern was then palpated 
with sensitivity evidenced in the center of the pastern sim- 
ilar to that described for left fore foot. After consultation 
with Dr. Monroe Thompson, thermovision operator, I ex- 
amined the horse a second time with no alterations in re- 
sponses noted above. 


Dr. J.T. James, VMD was asked by me to do an inde- 
pendent examination following mine.” 


14. The above-stated notations were the only ones made by Dr. Martin 
on the “Summary of Alleged Violations”, Form 19-7, (Exhibit #2) which 
was made out at the time of his examination. However, in response to 
questions asked on examination and cross-examination, Dr. Martin elab- 
orated substantially on what he found during his examination. He stated 
that when he examined the calloused areas (or lesions) in the rear 
pastern areas of the horses limbs they were “raw and red and oozing”, 
which he understood to be a violation of the Act. This does not agree 
with his answer to items 28 and 29 on Exhibit #2. There he noted the le- 
sions were “raised, moderately reddened and tender on palpation”. 

15. Dr. Martin further testified that the horse had thrush; that he 
knew what thrush was, and believed it to be common among Tennessee 
Walking horses. He identified the condition as a low grade bacterial in- 
fection which has the possibility on occassion to be acute or even pera- 
cute. He was closely examined with respect to his experience with thrush 
as if affected Tennessee Walking horses. It is modest. He was examined 
on how he considered thrust would affect a Tennessee Walking horse. In 
pertinent part he stated (pgs Tr. 65, 66): 


“Q. What effect, if any, does thrush have on the sensi- 
tivity a horse exhibits in the pastern area? 


A. In the pastern area? 
Q. Yes. 
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A. None whatsoever. 


Q. Would your answer be the same regardless of the se- 
verity of the thrush? 


A. Yes, ma’am. 
xKweweweKwK Kk kK 


Q. How far can thrush spread? If you have the most 
acute case of thrush, how far can it spread in the horse’s 
hoof or pastern area? 


A. I would not expect it to go beyond the bulbs of the 
heels. 


Q. In your examination of “Ebony’s Evening Sun” did 
you detect any thrush in that horse” 


A. Yes, ma’am. 
Q. And what were the symptoms that you observed? 
A. The erosions of the heels. 


Q. Were any of the pain responses that you elicited in 
the horse the result of thrush in your opinion? 


A. The ones on the bulbs of the heels.” 


16. From the testimony of Dr. Thompson and Dr. Martin, and their 
reference to the thermograph pictures, the bulbs of the heels is that 
part of the horse’s leg in the rear at the point where it is joined to the 
hoof. The hoof as noted from the thermograph does not come together in 
the rear so that there is a small gap. This is the pocket referred to. The 
portions of the leg just above this gap are referred to as the bulbs of the 
heels. From Dr. Martin’s notations on Exhibit #2, Items 28 and 29, and 
his testimony, these areas were badly eroded due to bacterial infection 
(thrush). The pocket or gap was larger than normal. This is the area ac- 
cording to Dr. Thompson which was abnormally hot or inflamed. The in- 
flamed eroded pocket area is “At the junction of the coronary bands 
from both sides, the sulcus of the heels”. 

The lesions referred to as being sensitive by Dr. Martin were directly 
above the coronary bands, not on the bulbs of the heels. Looking at Ex- 
hibit #12 they would be on that part of the rear pastern areas which is 
separated from the infected area by the coronary bands. In the instant 
case the testimony is that the coronary bands were indistinct, broken, 
and inflammed. 
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17. There were no lesions on the anterior pasterns of the forefeet, or 
any visible evidence of inflammation. 

18. After Dr. Martin concluded his examination the horse was exam- 
ined by Dr. J. T. James, another U.S.D.A. examining veterinarian. Dr. 
James was not called to testify, so the only material conclusions of fact 
relating to his examination are those which are contained in Exhibit #2, 
together with Exhibit #14, which was Dr. James post-examination affi- 
davit pertaining to this examination. 

With respect to Exhibit #2, Dr. James did nothing more than adopt 
the entries of Dr. Martin contained in the Exhibit, by simply signing the 
form without any additional notations. 

19. Exhibit #14, is a short affidavit of Dr. James, the content of 
which does not add any new observations to those on Exhibit #2. In es- 
sential part his affidavit reads: 


“On this night, I examined a horse identified to me as 
Ebony’s Evening Sun, Entry #296, Class 31. 


I noted excessive perspiration and rapid, labored respira- 
tion to the point of panting 


On examination of the anterior pasterns, I found painful 
quarter-sized areas in the center of the pastern. On the pos- 
terior pastern, I observed pain on virtually all of the hair- 
less, raised lesions. When I applied normal digital pres- 
sure, the horse attempted to take his feet away. I repeated 
my examination a few minutes later and observed an iden- 
tial response, anteriorly and posteriorly. 


I examined this horse after the exam of Dr. Billy Martin, 
another USDA veterinarian. I concur with his findings as 
recorded on VS Form 19-7. This was a sore horse as de- 
fined in the Horse Protection Act.” 


20. We consider it significant that none of the additional observations 
referred to by Dr. Martin in his testimony were mentioned by Dr. James 
in Exhibit #14. We think this is important. 

Firstly, for both veterinarians to have omitted from Exhibit #2 any 
reference to “raw, red and oozing” lesions at the time of their examina- 
tions, and for Dr. James to have omitted it also in his affidavit taken 
later by the investigator (Exhibit #14), is indicative of the fact that 
such a condition was non-existent to the degree that it influenced in 
any way their conclusions that the horse was “sore”. We so find. 

Our finding and conclusion that the degree of the existence of this 
“raw and red and oozing” condition testified to by Dr. Martin was of ob- 
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viously slight degree is further supported by Exhibits #3 thru #9, which 
are photographs of the horse’s forefeet taken at the time, and introduced 
by respondents, which do not appear to show any extensive or obvious 
abrasions, bleeding or oozing condition of the lesions on the rear of the 
forelimbs. 

Secondly, we consider it significant that neither Dr. James affidavit 
nor Exhibit #2 made any mention of the existence of the thrush condi- 
tion or the other abnormal conditions of the hooves which other evi- 
dence verified. 

21. The evidence is clear, as will be recited in later findings, that this 
horse was suffering at the time of the U.S.D.A. veterinarians examina- 
tions from an aggravated condition of thrush and contracted heels. Inas- 
much as these obvious conditions were not noted on Exhibit #2, or men- 
tioned in Exhibit #14 by Dr. James, we can only conclude that the two 
U.S.D.A. examining veterinarians, who were looking, according to Dr. 
Martin, (Finding #11, supra) “for areas of soreness or tenderness, open 
wounds or lesions, etc.”, were not primarily interested in the cause of 
any sensitivity found, but only in the existence of sensitivity. Further, 
neither of the veterinarians on Exhibits #2 or #14, did anything more 
than recite conclusions that the horse was sore based solely on the exist- 
ence of sensitivity in the limited areas noted by them. The thermo- 
graph pictures, (Exhibit #12), together with Dr. Thompson’s explana- 
tion, located pervasive inflammation in much larger areas than just the 
pasterns and the limited areas noted by Drs. Martin and James. From 
Dr. Thompson’s testimony we associate inflammed tissue with sensitive 
tissue. Further, Dr. Martin specifically testified to pronounced sensitivi- 
ty in the bulbs of the heels also. On the basis of these facts we find that 
the sensitivity of the horse’s forefeet at the time of the U.S.D.A. veteri- 
narians examination was not limited to the pastern areas or the areas de- 
scribed in Exhibits #2 and #14. 

22. No evidence was introduced by complainant to show why a find- 
ing by the veterinarians of sensitivity in the pastern areas of the forefeet 
was a more significant symptom of being “sore” than sensitivity in any 
other part of the limbs. We note that § 1821 provides in pertinent part: 


“(3) The term “sore” when used to describe a 
horse means that — 


(A) an irritating or blistering agent has been 
applied, internally or externally, by a person to 
any limb of a horse, 


(B) any burn, cut, or laceration has been in- 
flicted by a person on any limb of a horse, 
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(C) any tack, nail, screw, or chemical agent has 
been injected by a person into or used by a person 
on any limb of a horse, or 


(D) any other substance or device has been used 
by a person on any limb of a horse or a person has 
engaged in a practice involving a horse, 


and, as a result of such application, infliction injection, 
use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving, 


” 


XXX 


Nor was any evidence introduced to show that the U.S.D.A. veterinari- 
ans found (Exhibits #2 and #14) that the sensitivity found was the result 
of any of the above-mentioned acts by a “a person”. 

However, on cross-examination Dr. Martin testified (pgs. Tr. 94, 95): 


“Q All right, as I understood the term as it is defined, did 
this horse, as you use the term “sore” today and on the 
night of March 29, 1980, was the horse known as “Ebony’s 
Evening Sun”, a horse that had had an irritating or blister- 


ing agent applied internally or externally by a person to 
any limb of the horse? 


A. You are asking for chemical soring? 
Q. First; that’s (a). 
A. No, sir. 


Q. Had the burn, cut or laceration been inflicted by a 
person on any limb of the horse? 


A. No, sir. 


Q. Had any type nail, screw or chemical agent been in- 
jected by a person into or used by a person on any limb of 
this horse? 


A. If you are considering the action device as a tack 
item, yes, sir. 


Q. All right, is tack generally an action device? 


A. It normally is a sale of bridle martingale and this sort 
of thing, as I understand it. 
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Q. Tack meaning thumbtack? Did you find anything 
that anything had been put into this horse? 


A. No, sir. 
Q. Like a tack or needle or anything? 
A. No, sir. 


Q. Did you find any nails, screws, or chemical agent in- 
jected into him? 

A. No, sir. 

Q. Now, (d), any other substance or device has been used 


by a person on any limb of a horse, or a person has engaged 
in a practice involving the horse. 


A. Yes, sir; that’s where I interpreted that the action de- 
vice would come to be. 


Q. Do you know if Marilyn or Barry Horenbein, in fact, 
violated that provision? 


A. [have no knowledge of who put the action device on, 
sir. 


Q. Now, if sheared heels brings about lameness, would a 
horse as a result of that and also the infection exhibit in- 
flammation or distress? 


A. It would depend on the extent of the break or hoof 
destruction from the sheared heel, sir. 


Q. Was there evidence of hoof destruction in this horse? 
A. In my opinion, yes, sir. 
Q. And was the hoof destruction caused by what? 


A. It appeared that part of the heel had actually broken 
away or had contracted to the point that it was not bearing 
weight.” 


The most we can gather from Dr. Martin’s testimony is that he be- 
lieved, but did not find, that the sensitivity found was the result of the 
use of “action devices and the length of training” (See also Tr. pg. 82). He 
did not further elaborate on the reason for this belief, but, presumably, 
he was referring to the lesions on the posterior pasterns as having been 
built up over a period of time by the use of action devices in the training 
of the horse. Apparently his belief that the horse was “sore” was the sen- 
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sitivity evident on the lesions, (Tr. pg. 107), and spots of sensitivity 

which were in approximately the same place on the posterior pastern of 

each foot. 

Further questioning concerning Dr. Martin’s relating the sensitivity of 
the lesions in the pastern areas at the time of his examination as being a 
principal influence on his finding that the horse was “sore” elicited his 
following statements (Tr. pgs. 71, 72, 73): 


“Q. Now, in conjunction with your observation that 
night, as I understood your testimony, you said that there 
were lesions. Any by lesions, do you mean custs or lacera- 
tions? 

A. Abrasion; friction burn would be a better word, sir. 


Q. All right. And the friction burn, do you believe that 
the horse had the friction burns that you observed before it 
entered the ring? 


A. Yes, Sir, Ido. 


Q. And so the DQP should have seen the friction burns, 
is that right? 


A. That’s my belief. 
. And they were oozing, is that what you said? 


Q 

A. Yes, sir. 
Q. Okay, would you refer to Page 2 (of Exhibit #2). 
A 


. Yes, sir. 


Q. Would you read to me where you indicated that it 
was oozing on that exhibit? 


A. I didn’t write it down, sir. 


Q. So on the night of the examination you failed to re- 
cord that the lesion was oozing serum? 


A. That is correct, sir. 


Q. But you did recall that it was raised and moderately 
reddened, is that right? 


A. Yes, sir. 
Q. Was it plainly visible? 
A. Yes, sir. 





HORSE PROTECTION ACT 
Cite as 41 A.D. 2148 


Q. Vrere pictures taken? 
A. Yes, sir. 


. And did the photographs that were taken show the 
cuts? 


A. No, sir; they were underexposed. 


Q. At that time, when you say they were moderately 
reddened, had the tissue actually been broken? 


A. The top layer of skin was gone, sir. 
Q. Asa result of what? 


A. Probably a combination of either the chain or the 
fastening strap. 


Q. Do you know who put the fastening strap on, or the 
chain, on that particular night? 


A. No. 
Q. How long did the horse work in the ring, Doctor? 
A. I don’t have first-hand knowledge, sir. 


Q. An earlier witness testified that he believed the sur- 
face of the arena was either clay and that it could have 
been drug. Do you know what the condition of the warm- 
up area was? 


A. No, sir, I don’t. 


Q. Could the dirt, sand or grit, mixed with the show lu- 
bricant, adhere to the action device and have caused the 
abrasion? 


A. Not in the full extent. 


Q. Can you state why on the night you wrote this out 
you failed to include the fact that it was oozing? 


A. Yes, sir. 
Q. Why did you leave it out? 


A. Because of the pressure of the situation. I was in 
training. This was my first horse that showed evidence of 
being in violation. And the pressure of the moment.” 
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The above-responses of Dr. Martin, as to why he thought the horse was 
“sore”, when read in conjunction with his other statements, would con- 
vey the distinct impression that he was talking about two things, i.e., (a) 
his belief as to the cause of the existence of the lesions, or raised cal- 
louses, and (b) his belief as to why these lesions were sensitive at the 
time of his examination. 

In the first place, no evidence was adduced which would support a con- 
clusion that any person had used any action device or engaged in any im- 
proper practice in the training of the horse which would cause it to suf- 
fer pain or distress, etc. — or that such could be inferred from the mere 
existence of the lesions. This was a four year old horse and the so-called 
“scar rule” in the Regulations (9 CFR 11.3) precludes a finding or conclu- 
sion of “soreness” based solely on the existence of lesions or scars. More- 
over, other evidence adduced indicates that this was comparatively a 
clean 4-year old Tennessee Walking Horse. 

In the second place, with respect to (b), the report on Exhibit #2, does 
not disclose anything about improper chains or fastening devices which 
were put on the horse to induce friction, pain, etc., while the horse was 
showing, or to irritate the lesions. Indeed, Dr. Martin’s own statements 
attests to the fact, that the chains were properly set, were legal, etc., and 
that the horse’s manner of going and stance did not indicate pain. 

23. Taking all of the evidence introduced by complainant into consid- 
eration we are impelled to the finding that the only realistic basis com- 
plainant has for bringing this action is a finding by the veterinarians of 
sensitivity in the forelimbs of the horse and a reliance on this finding as 
being sufficient to prove a violation of the Act by invoking the provi- 
sions of § 1825 (d) (5) which reads: 


“In any civil or criminal action to enforce this chapter or 
any regulation under this chapter a horse shall be pre- 
sumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both 
of its hindlimbs.” 


This calls for an interpretation and application of the above provision to 
the facts in this controversy. 

24. Research indicates the only Article III Court decision interpreting 
the nature of the presumption contained in § 1825 (d) (5) was entered 
by the United States District Court for the Middle District of Tennessee 
on June 25, 1981, in the case of David Landrum and Dorothy Halsey vs. 
John Block, Secretary of Agriculture, (No. 81-1035). (Slip Op.).‘ In this 
decision the Court held in pertinent part that (pg. 6): 


4. Copy attached hereto for reference. [Attachment omitted. —Ed.] 
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“Given the quasi-criminal nature of civil proceedings un- 
der the Horse Protection Act, due process forbids the pre- 
sumption of section 1825 (d) (5) from shifting the burden 
of persuasion to defendants. Cf. Sandstrom v. Montana, 
supra. The burden of persuading the trier of fact that a 
horse was artifically sored remains with the Secretary 
from the beginning to the end of the administration proc- 
ess. Due process does not require the Court to strike the 
presumption altogether, however, because the presump- 
tion may constitutionally shift the burden of going for- 
ward with the evidence to a civil defendant, once the Sec- 
retary has introduced evidence of abnormal sensitivity or 
inflammation in a horse’s fore- or hindlimbs. Although 
F.R. Evid. 301 does not directly apply to this type of pro- 
ceeding, see Rule 1101, F.R. Evid., the Court concludes 
that this Rule should be the model in assuring a constitu- 
tional interpretion of section 1825 (d) (5)” 


Applying the guidelines and interpretation of the Court with respect 
to § 1825 (d) (5), we must consider and weigh the evidence introduced 
by respondents to rebut the evidence introduced by complainant that the 
horse was “artifically sored.” 

25. The respondents do not deny that the U.S.D.A. veterinarians 
found the horse’s forelimbs to be abnormally sensitive on palpation. The 
thrust of their defense is that the sensitivity found was the result of 
sheared heels, concussion and the bacterial infection commonly known 
as “thrush.” 

26. On March 29, 1980, Dr. Ray Miller, D.V.M., was the Show Veteri- 
narian at the Twelfth Annual National Walking Horse Trainer’s Show at 
Decatur, Alabama. Upon completion of the examination of “Ebony’s 
Evening Sun” by the U.S.D.A. veterinarians, Gary Edwards asked him 
to examine the horse, after advising him that the horse was being writ- 
ten-up as “sore”. Within forty-five minutes after the close of the Show, 
at approximately midnite, he examined the horse. The written results of 
his examination are contained in a letter dated April 5, 1980, addressed 
to (Dr.) M. B. Odom, Compliance Officer. This letter was received in evi- 
dence as Exhibit #11. In pertinent part this letter states: 


“The horse was Ebony’s Evening Son, a black four year old 
stallion, owned by Mr. & Mrs. Barry Horenbein of Talahas- 
see, Fla., and shown by Gary Edwards of Dawson, Ga. I ex- 
amined him about 45 minutes after the show was over. 
Upon palpation he was sensitive low on both front pas- 
terns all the way around. During the examination I noted 
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that the heels of both front hooves were contracted and 
were long, indicating that he had not been reset recently. 
Due to this and the information furnished by Dr. Thomp- 
son, I suspected Thrush. I probed into the frog and found 
the black smelly pus which is a characteristic of Thrush. 


I then advised Mr. Edwards that he should have the 
shoes removed to see how bad the infection was. Mr. Ed- 
wards called me at my motel at 6:30 AM, Sunday morning, 
March 30, 1980, and stated that they had removed the 
shoes and wanted me to examine the horse again. I reexam- 
ined the above horse at approximately 7:30 AM and found 
a severe and very deep Thrush infection of the frogs of 
both front feet. At that time I also palpated both pasterns 
and he was not sensitive above normal limits.” 


Dr. Miller was called by respondents as a witness to give additional testi- 


mony. 

Dr. Miller’s testimony revealed that he lived in Murfreesboro, Tennes- 
see and had practiced in that area since 1970. A very substantial portion 
of his practice is the treatment of Tennessee Walking horses. He has of- 
ficiated as Show Veterinarian at sanctioned Tennessee Walking Horse 


shows 5 or 6 times a year for 10 years. Dr. Miller testified that when he 
examined the horse around midnite following the Show he found sensi- 
tivity and took the actions as described in the above letter. On the fol- 
lowing morning he verified the Thrush infection. He testified that his 
examination did not reveal any “cuts, scrapes or lesions which either 
oozed blood, serum or any other substance on any part of the front, back, 
lateral or medial sides of the horse from the fetlock point down to the 
(coronet band).” He further testified that “chains had nothing to do with 
the condition of the sensitivity” found. In his opinion the sensitivity 
found was the result of a combination of three factors — contracted 
heels, concussion and thrush. Based upon Dr. Miller’s examination he 
concluded that, in his opinion, the horse was not sore and that his fore- 
legs were in better condition than a normal four-year horse. 

27. Lewis E. Richardson, D.V.M. was called as a witness for respond- 
ents. Dr. Richardson has been engaged in the practice of veterinary med- 
icine since 1950, a substantial portion of which is the treatment of Ten- 
nessee Walking Horses. He is the veterinarian for the Edward’s stables. 
On the day following the Show he was called to the Edward’s Stables to 
examine “Ebony’s Evening Sun.” At the time of his examination the 
shoes and pads had been removed from the horse’s forefeet. He testified 
that he found a serious infection and thrush condition with serious ero- 
sion in the frog region of both forefeet. He testified that, in his opinion, 
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the sensitivity found the previous evening after the Show was due to the 
infection and the effect of concussion as the result of the pounding of the 
forefeet on the hard surface of the ring during the showing. He also tes- 
tified that the thrush condition was aggravated by contracted heels, par- 
ticularly on the right foot. 

28. Don Sloan, D.V.M., a veterinarian and an Assistant Professor at 
the Large Animal Clinic at Auburn University, was called as a witness 
for respondents. He testified that on April 1, 1980, Ebony’s Evening Sun 
was brought to the Animal Clinic at Auburn University for examination 
and to determine if he was lame. He testified that the horse was noticea- 
bly lame, and that the pain he noted was due primarily, in his opinion, to 
the sheared heels condition as found and not the result of soring. He tes- 
tified extensively on the nature and effect of sheared heels on causing 
lameness in horses. In brief, sheared heels is uneven heel surfaces which 
cause the weight of the horse to be distributed unevenly. The effect is 
more pronounced when the horse is moving on a hard surface. The unev- 
en weight distribution places more than normal stress on the structure 
of the foot causing temporary pain. 

29. None of the three examining veterinarians, Drs. Miller, Richard- 
son or Sloan, found any evidences that the sensitivity observed was in 
any measure artifically induced by the use of mechanical or chemical 
agents. They concur in the conclusion that the cause of the sensitivity 
was due to the thrush condition, the sheared heels and the concussion of 
the forefeet on the hard surface of the show ring. The evidence discloses 
that none of these conditions were taken into consideration by the 
U.S.D.A. veterinarians when they concluded that the cause of the sensi- 
tivity as found was due to the horse having been sored, as that term is 
defined in the Act. 

We have examined all of the evidence adduced and find that in the cir- 
cumstances the preponderance of the credible evidence impels the con- 
clusion that complainant has not proved the horse was sored as alledged. 
We so find. 

30. Complainant on brief advances the argument that at the time of 
the showing the horse was in an “unsound” condition and that this, in ef- 
fect, is sufficient to prove a violation of the Act. Complainant bases this 
argument on what is advanced as the legislative history of the Act. In 
references to this argument we have two comments. 

First, it is well-settled that reference to the legislative history of a 
statute for purposes of determining Congressional intent is made only in 
those instances where the language of a statute itself is so unclear or am- 
biguous as to require clarification. The language of the statute in the 
present case is clear and precise. In fact, the 1976 amendments to the 
Act were made specifically to re-state the Congressional intent. By defi- 
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nition of the term “sore” it was not intended that such term be expanded 
in the manner suggested by complainant. 

Second, a careful reading of the legislative history of the 1976 amend- 
ments (U.S. Code Congressional and Administrative News, (Vol. 3), 94th 
Cong. 2nd Session, 1976, pg. 1696 — 1718) discloses that (pg. 1702): 


“The Committee bill does not contain specific provisions 
prohibiting the showing or exhibiting of any horse with an 
unsound limb since the Committee believes this to be un- 
necessary in view of the inclusion in the bill of a broadened 
definition of “sore” used to describe the types of conduct 
prohibited by the Act” 


For the above mentioned reasons we conclude that this argument of 
complainant is without weight. 


ORDER 


The complaint is dismissed on the merits. [The Decision and Order be- 
came final on November 8, 1982—Ed.] 
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DISCIPLINARY DECISIONS 
(No. 22,058) 


In re CORSICA WESTERN STOCKYARDS, INC. P & S Docket No. 
5985. Decided September 17, 1982. 


Market agency, application for registration, denied—Default 


Applicant’s application for registration is hereby denied. When applicant demonstrates 
that it is no longer insolvent, its application for registration will be considered in 
light of the circumstances existing at that time. 


Charlene Rosen, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS 
BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by an Order to Show Cause filed 


by the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the applicant is unfit to 
engage in business under the Packers and Stockyards Act and the regu- 
lations promulgated thereunder (9 C.F.R.§ 201.1 et seq.). 

Copies of the Order to Show Cause and the Rules of Practice (7 C.F.R. 
§ 1.130 et seq.) governing proceedings under the Act were served upon 
applicant by the Hearing Clerk by certified mail. Applicant was in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the Order to Show 
Cause. 

Applicant has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the Order to Show 
Cause, which are admitted by applicant’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R.§ 1.139). 


FINDINGS OF FACT 


1. (a) Corsica Western Stockyards, Inc., hereinafter referred to as the 
applicant, is a corporation with its principal place of business located at 
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Corsica, South Dakota. Its business mailing address is P.O. Box 110, 
Corsica, South Dakota 57328. Applicant filed an application for registra- 
tion, dated October 7, 1981, to operate as a market agency selling on a 
commission basis under the provisions of the Act and the regulations 
promulgated thereunder. 

(b) The applicant, at all times material herein, was: 

(1) Engaged in the business of conducting and operating the Cor- 
sica Western Stockyards, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 

(3) The applicant is not, and at all times material herein was not, 
registered with the Secretary of Agriculture as a market agency to sell 
livestock on a commission basis at the stockyard. 

2. (a) The financial statement accompanying the applicant’s applica- 
tion for registration as a market agency shows that as of October 1, 
1981, the applicant had no current assets and current liabilities in the 
amount of $26,565.86, or an excess of current liabilities over current 
assets of $26,565.86. 

(b) In certified letters dated October 5, 1981, November 9, 1981, 
and December 3, 1981, the Packers and Stockyards Administration ex- 


plained the financial requirements of the Act and requested the appli- 
cant to correct its financial condition. Despite the applicant’s receipt of 
such notices, it has failed to correct its financial condition. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, applicant’s fi- 
nancial condition does not meet the requirements of the Act (7 U.S.C. 
§ 204). 


ORDER 


Applicant’s application for registration is hereby denied. When appli- 
cant demonstrates that it is no longer insolvent, its application for regis- 
tration will be considered in light of the circumstances existing at that 
time. 

This order shall become effective on the sixth day after service of this 
decision upon the applicant. Copies hereof shall be served upon the par- 
ties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. § 1.130 et 
seq.). [The Decision and Order became final on October 30, 1982.—Ed.] 
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(No. 22,059) 


Inre JAMES E. BRINGLE, INC. P &S Docket No. 6046. Decided Octo- 
ber 4, 1982. 


Packer—Insufficient funds check—Failure to pay when due—Carcass 
weight or carcass grade and weight—Final payment, 
failure to make—Weights, inaccurate and incorrect—Unfair 
and deceptive practices—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks; failing to 
pay, when due, the full purchase price of livestock; failing to settle and make final 
payment for livestock purchased on a carcass weight or carcass grade and weight 
basis; paying sellers on the basis of inaccurate or incorrect weights; and failing to 
disclose to sellers of livestock, complete and accurate details of the purchase con- 
tract or agreement. 


Lydia Lizarribar, for complainant. 
Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent wilfully violated 
the Act and regulations promulgated thereunder (9 C.F.R. §201.1 et 
seq.). 

Copies of the Complaint and Rules of Practice (7 C.F.R. §1.130 et seq.) 
governing proceedings under the Act were served upon the respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. §1.139). 
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FINDINGS OF FACT 


1. (a) James E. Bringle, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Route 
1, Salisbury, North Carolina 28144. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(2) A packer within the meaning of and subject to the provisions 
of the Act. 

2. (a) Respondent, on or about the dates and in the transactions set 
forth in paragraph II (a) of the Complaint, purchased livestock and in 
purported payment therefor, issued checks which were returned unpaid 
by the bank upon which they were drawn because respondent did not 
have sufficient funds available in the account upon which such checks 
were drawn to pay such checks when presented. 

(b) Respondent, on or about the dates and in the transactions set 
forth in paragraph II (b) of the Complaint and in the transactions set 
forth in paragraph II (a) of the Complaint, purchased livestock and 
failed to pay, when due, the full purchase price of such livestock. 

3. (a) Respondent engaged in an unfair and deceptive trade practice 
in that, during the period from approximately December 29, 1981, 
through March 26, 1982, and in the transactions set forth in paragraph 
III (a) of the Complaint, respondent regularly deducted an arbitrary and 
substantial number of pounds from the actual hot carcass weights of 
livestock purchased on a carcass weight or dressed basis before com- 
puting the final settlement price. 

(b) Respondent paid the sellers on the basis of such false and inaccu- 
rate weights which resulted in substantial underpayments to the sellers 
of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2 herein, the re- 
spondent has violated sections 202 (a) and 409 of the Act (7 U.S.C. 
§§- 192 (a), 228b). 

By reason of the facts set forth in Finding of Fact No. 3 herein, the re- 
spondent has violated section 202 (a) of the Act (7 U.S.C. §192 (a) ), and 
section 201.99 of the regulations (9 C.F.R. §201.99). 


ORDER 


Respondent, his agents, employees, successors and assigns, individ- 
ually or through any corporate or other device, in connection with his ac- 
tivities subject to the Act, shall cease and desist from: 
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1. Issuing checks in payment for livestock without having sufficient 
funds available and on deposit in the bank account on which they are 
drawn to pay such checks when presented for payment; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to settle and make final payment for livestock purchased on 
a carcass weight or carcass grade and weight basis on the actual hot car- 
cass weights of such livestock; 

4, Accounting to and paying the sellers of livestock or livestock car- 
casses on the basis of inaccurate or incorrect weights; and 

5. Failing to disclose to the sellers of livestock on a carcass weight or 
carcass grade and weight basis, prior to the purchase of such livestock, 
complete and accurate details of the purchase contract or agreement, 
including carcass price and a description of the carcass trim and the 
grading to be used. 

The provisions of this order shall become effective on the first day 
after this Decision becomes final. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et 
seq.). [The Decision and Order became final on November 12, 
1982.—Ed.] 


(No. 22,060) 


In re LANGLESS BROTHERS AUCTION MARKET, INC. P & S Docket No. 
6047. Decided October 4, 1982. 


Dealer—Market agency—Insolvency—Insufficient funds checks—Net 
proceeds, failure to remit—Shippers’ proceeds account—Suspension of 
registration—Civil penalty—Default 


Respondent is ordered to cease and desist from engaging in business while insolvent; issu- 
ing insufficient funds checks; failing to remit net proceeds when due; failing to de- 
posit into or maintain properly its accounts for shippers’ proceeds; and using funds 
received as proceeds for its own purpose. Respondent is suspended as a registrant 
for 14 days and thereafter until the deficit in its custodial account has been elimi- 
nated, and is assessed a civil penalty of $1,000.00. 


Lydia Lizarribar, for complainant. 
George D. Kassman, Hamburg, N.Y., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §181 et seq.), here- 
inafter referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent wilfully violated 
the Act and regulations promulgated thereunder (9 C.F.R. §201.1 et 
seq.). 

Copies of the Complaint and Rules of Practice (7 C.F.R. §1.130 et seq.) 
governing proceedings under the Act were served upon the respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. §1.139). 


FINDINGS OF FACT 


1. (a) Langless Brothers Auction Market, Inc., hereinafter referred to 
as the respondent, is a corporation. Its mailing address is South Side 
Avenue, Cherry Creek, New York 14723. 

(b) Respondent, at all times material herein, was: 

(1) Engaged in the business of conducting and operating the Lang- 
less Brothers Auction Market, Inc. stockyard, a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(2) Engaged in business as a market agency buying and selling 
livestock in commerce on a commission basis and as a dealer buying and 
selling livestock in commerce for its own account; and 

(3) Registered with the Secretary of Agriculture as a market 
agency buying and selling livestock in commerce on a commission basis, 
and as a dealer buying and selling livestock in commerce for its own ac- 
count. 

2. (a) Respondent’s current liabilities as of December 31, 1981, ex- 
ceeded its current assets. As of said date, respondent had current liabili- 
ties totalling $61,829.26, and current assets totalling $8,249.59, result- 
ing in an excess of current liabilities over current assets of $53,579.67. 
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(b) Respondent’s current liabilities as of February 28, 1982, ex- 
ceeded its current assets. As of said date, respondent had current liabili- 
ties totalling $65,550.44, and no current assets, resulting in an excess of 
current liabilities over current assets of $65,550.44. 

(c) Respondent’s current liabilities presently exceed its current 
assets. 

3. (a) Respondent, during the period from December 31, 1981, 
through February 28, 1982, engaged in business as a market agency and 
dealer while its current liabilities exceeded its current assets. 

(b) Respondent, since February 28, 1982 has continued to operate as 
a market agency and dealer notwithstanding that its current liabilities 
exceeded its current assets. 

4. (a) Respondent, during the period from December 31, 1981 
through February 28, 1982, failed to maintain and use properly its 
Custodial Accounts for Shippers’ Proceeds, hereinafter referred to as 
custodial accounts, thereby endangering the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the owners or 
the consignors of livestock in that: 

(b) As of December 31, 1981, respondent had outstanding checks 
drawn on its custodial account (Number 1290001070) in the amount of 
$67,172.08, and had, to offset such checks, no deposits in transit, pro- 
ceeds receivable of $29,410.48, and an account balance of $6,455.48, re- 
sulting in a deficiency of $31,306.12 in funds available to pay shippers’ 
proceeds; 

(c) As of February 28, 1982, respondent had outstanding checks 
drawn on its custodial account (Number 1290001070) in the amount of 
$60,007.85, and had, to offset such checks, no deposits in transit, pro- 
ceeds receivable of $19,689.64, and a deficit bank balance of $4,561.98, 
resulting in a deficiency of $44,880.19 in funds available to pay 
shippers’ proceeds. 

(d) As of December 31, 1981, respondent had outstanding checks 
drawn on its custodial account (Number 1290000015) in the amount of 
$11,519.94, and had, to offset such checks, no deposits in transit, no cur- 
rent proceeds receivable, and an account balance of $978.73, resulting in 
a deficiency of $10,541.21 in funds available to pay shippers’ proceeds. 

(e) As of February 28, 1982, respondent had outstanding checks 
drawn on its custodial account (Number 1290000015) in the amount of 
$11,443.69, and had, to offset such checks, no deposits in transit, no cur- 
rent proceeds receivable, and an account balance of $902.48, resulting in 
a deficiency of $10,541.21 in funds available to pay shippers’ proceeds. 

(f) Such deficiencies were due, in part, to respondent’s failure to de- 
posit in its custodial account, within the time prescribed by the regula- 
tions, an amount equal to the proceeds receivable from sales of con- 
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signed livestock, and to respondent’s use of custodial account funds to fi- 
nance its livestock dealer account and for purposes other than the pay- 
ment of lawful marketing charges and the remittance of net proceeds to 
the shippers of livestock. 

5. (a) Respondent, on or about the dates and in the transactions set 
forth in paragraph V (a) of the complaint, issued custodial account 
checks to consignors in purported payment of the net proceeds resulting 
from the sale of consigned livestock, which checks were returned unpaid 
because respondent did not have and maintain sufficient funds available 
in the account upon which such checks were drawn to pay such checks 
when presented. 

(b) Respondent, in connection with the transactions set forth in 
paragraph V (a) of the complaint, sold livestock consigned to it for sale 
on a commission basis and failed to remit to the consignors of such live- 
stock, when due, the net proceeds resulting from the sale of their live- 
stock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2 herein, the re- 
spondent’s financial condition does not meet the requirements of the Act 
(7 U.S.C. 204). 

By reason of the facts set forth in Finding of Fact No. 3 herein, the re- 
spondent has wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a) ). 

By reason of the facts set forth in Finding of Fact No. 4 herein, the re- 
spondent has wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a) ), and section 201.42 of the regulations (9 C.F.R. 
201.42). 

By reason of the facts set forth in Finding of Fact No. 5 herein, the re- 
spondent has wilfully violated sections 307 and 312 (a) of the Act (7 
U.S.C. 208, 213 (a), and section 201.43 (a) of the regulations (9 C.F.R. 
201.43 (a) ). 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with its activities subject te the Act, shall cease and desist from: 

1. Engaging in the business as a market agency or dealer while its cur- 
rent liabilities exceed its current assets; 

2. Issuing checks in payment of the net proceeds due from the sale of 
consigned livestock without maintaining sufficient funds on deposit and 
available in the account upon which such checks are drawn to pay such 
checks when presented; 
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3. Failing to remit to the owners, shippers and consignors of live- 
stock, when due, the net proceeds resulting from the sale of consigned 
livestock; 

4. Failing to deposit in its Custodial Accounts for Shippers’ Proceeds 
within the time prescribed in section 201.42 (c) of the regulations (9 
C.F.R. 201.42 (c) ), amounts equal to the proceeds receivable from the 
sale of consigned livestock; 

5. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in strict conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R. 201.42); and 

6. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for its own purposes or for any purpose other than 
the payment of lawful marketing charges and the remittance of net pro- 
ceeds to the owners, shippers and consignors of such livestock. 

Respondent is suspended as a registrant under the Act for a period of 
14 days, and thereafter until such time as it demonstrates that it is no 
longer insolvent, and that the deficits in its “Custodial Accounts for 
Shippers’ Proceeds” have been eliminated. When respondent demon- 
strates that it is no longer insolvent, and that the deficits in its “Custo- 
dial Account for Shippers’ Proceeds” have been eliminated, a supple- 
mental order will be issued in this proceeding terminating the suspen- 
sion after the expiration of the 14-day period. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty of $1,000.00. 

The provisions of this order shall become effective on the sixth day 
after this Decision becomes final. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceeding 35 days after service hereof UNLESS appealed to the 
Secretary by a party hereto within 30 days after service, as provided in 
sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et seq.). 
[The Decision and Order became final on November 12, 1982.—Ed.] 
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(No. 22,061) 


In re DAVID L. CARTER, d/b/a BELLS LIVESTOCK. P & S Docket No. 
6063. Decided November 1, 1982. 


Dealer—Billing and collecting, on weights other than agreed upon— 
Billings, false and incorrect—Accounts and records—Suspension of 
registration—Consent 


Respondent consented to an order to cease and desist from billing on the basis of weights 
other than those agreed upon; making false and incorrect billings in connection with 
livestock transactions; and collecting for livestock sold on the basis of weights other 
than those agreed upon. Respondent shall also maintain complete and accurate rec- 
ords, and is suspended as a registrant for 30 days. 


Allan Kahan, for complainant. 
T. K. Alexander, Walterboro, S.C., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.), by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent wilfully violated the Act and 
the regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. § 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David L. Carter, hereinafter referred to as the respondent, is an 
individual who at all times material herein was doing business as Bells 
Livestock, and whose business mailing address is P.O. Box 397, Ruffin, 
South Carolina 29475. 

2. The respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent David L. Carter, directly or indirectly, or through any cor- 
porate or other device, shall cease and desist from: 

1. Billing persons to whom livestock is sold or causing such persons to 
be billed, on the basis of weights other than those agreed upon in the sale 
agreement between the parties; 

2. Making, or causing to be made, false and incorrect billings, invoices 
or other documents in connection with livestock transactions; and 

3. Collecting for livestock sold or causing other persons to collect or 
pay for such livestock, on the basis of weights other than those agreed 
upon in the sale agreement between the parties. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose the true facts of all transactions involved in his 
business subject to the Act including but not limited to scale tickets, pur- 
chase invoices and sales invoices. 

Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


(No. 22,062) 


In re JAMES ARZT. P & S Docket No. 6057. Decided November 2, 
1982. 


Dealer—Market Agency—lInsufficient funds checks—Failure to pay when 
due—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. Respond- 
ent is also suspended as a registrant for 30 days and thereafter until no longer insol- 
vent. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 





JAMES ARZT 
Cite as 41 A.D. 2180 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondent willfully violated the Act. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James Arzt, hereinafter referred to as the respondent, is an indi- 
vidual doing business as Double A Cattle Company and his mailing ad- 
dress is 2045 Cambridge Drive, Apt. C-32, Lexington, Kentucky 40504. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent James Arzt, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit and available in the bank account 
upon which such checks are drawn to pay such checks when presented; 
and 

2. Failing to pay, when due, the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until he demonstrates that he is no longer insol- 
vent. When the respondent demonstrates that he is no longer insolvent, 
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a supplemental order will be issued in this proceeding terminating the 
suspension, after the expiration of the thirty (30) day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this Decision and Order shall be served upon the parties. 


(No. 22,063) 


In re DILLIS ComBs. P & S Docket No. 6072. Decided November 5, 
1982. 


Bonding requirement—Insufficient funds checks—Failure to pay when 
due—Failure to pay—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing and maintaining a reasonable bond or its equivalent; issuing insufficient 
funds checks; and failing to pay, and failing to pay, when due, the full purchase 
price of livestock. 


Lydia Lizarribar, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


(1) Dillis Combs, hereinafter referred to as respondent, is an individ- 
ual whose mailing address is P.O. Box 326, Route 5, Mt. Sterling, Ken- 
tucky, 40353. 

(2) Respondent, at all times material herein, was; 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(b) Not registered with the Secretary of Agriculture. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, his agents and employees, individually or through any 
corporate or other device, in connection with his operations subject to 
the Act, shall cease and desist from: 

1. Engaging in business in any capacity for which registration and 
bonding are required under the Packers and Stockyards Act without fil- 
ing and maintaining a reasonable bond or its equivalent, as required by 
the Act and the regulations; 

2. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds available in the bank account upon 
which such checks are drawn to pay such checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; and 

4. Failing to pay the full purchase price of livestock. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 22,064) 


In re REAGAN CATTLE COMPANY, INC. P & S Docket No. 
6060. Decided November 5, 1982. 


Dealer—Bonding requirement—Suspension of registration—Civil 
penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing and maintaining a reasonable bond or its equivalent. Respondent is suspended 
as a registrant until it is in full compliance with the bonding requirements, and is as- 
sessed a civil penalty of $750.00. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent willfully violated the Act and the regulations issued there- 
under (9 C.F.R. §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice. 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Reagan Cattle Company, Inc., hereinafter referred to as respond- 
ent, is a corporation whose business mailing address is Route 2, Box 173, 
Eagle Pass, Texas 78852. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Reagan Cattle Company, Inc., directly or through any cor- 
porate or other device, in connection with its activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging in 
business in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

Respondent is suspended as registrant under the Act until it complies 
fully with the bonding requirements under the Act and regulations. 
When respondent demonstrates that it is in full compliance with such re- 
quirements, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), re- 
spondent is assessed a civil penalty of Seven Hundred and Fifty Dollars 
($750.00). 

The provisions of this order shall become effective on the sixth day 
after service of this order on respondent. Copies hereof shall be served 
on the parties. 


(No. 22,065) 


In re WILLIS SWEARINGIN. P &S Docket No. 6068. Decided Novem- 
ber 5, 1982. 


Dealer—Market agency—Insufficient funds checks—Failure to pay when 
due— Accounts and records—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay, when due, the full purchase price of livestock. Respond- 
ent shall also maintain complete and accurate records, and is suspended as a regis- 
trant for 14 days and thereafter until no longer insolvent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent’s financial condition does not 
meet the requirements of the Act and that the respondent wilfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
§1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Willis Swearingin, d/b/a Wil-Lin Hog Buying, hereinafter referred 
to as respondent, is an individual whose mailing address is R.R. 1, Box 
30, Carrollton, Missouri 64633. 

(2) Respondent, at all times material herein, was: 

(a) Engaged in the business of a market agency buying livestock on 
a commission basis; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy livestock in commerce and as a dealer to buy and sell livestock in 
commerce. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, directly or indirectly, individually or through any corpo- 
rate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
and maintaining sufficient funds available in the bank account upon 
which such checks are drawn to pay such checks when presented; and 
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2. Failing to pay, when due, the full purchase price of livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including a general ledger and monthly reconciliations of his 
business bank account. 

Respondent is suspended as a registrant under the Act for fourteen 
(14) days and thereafter until he demonstrates that he is no longer in- 
solvent, i.e. that his current assets exceed his current liabilities. When 
respondent demonstrates that he is solvent, a supplemental order will be 
issued in this proceeding terminating the suspension after the expiration 
of the fourteen-day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,066) 


In re GEORGE W. SAYLOR, JR. P &S Docket No. 5753. Decided No- 
vember 9, 1982. 


Dealer—Invoices, untrue and incorrect weights—Billing and collecting, 
false and inaccurate weights and prices—Accounts and records—Civil 
penalty—Suspension of registration 


Respondent is ordered to cease and desist from issuing sales invoices showing untrue and 
incorrect weights without explanation thereon; billing and collecting on the basis of 
false and incorrect weights; billing and collecting at prices other than the actual pur- 
chase price plus commission; and billing and collecting on the basis of weights other 
than the actual purchase weights. Respondent shall maintain complete and accurate 
records, is assessed a civil penalty of $10,000.00, and is suspended as a registrant 
for 8 months. 


William J. Weber, Administrative Law Judge. 
Thomas C. Heinz, for complainant. 
Albert W. Schimmel, Pittsfield, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).* An 


* See generally Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Davidson, Agricultural Law, ch. 3 (1981 and May 1982 Supp.), and Carter, “Packers and 
Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 
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initial decision and order was issued on August 31, 1982, by Administra- 
tive Law Judge William J. Weber ordering respondent to cease and de- 
sist from billing customers on the basis of false weights, false prices and 
false insurance charges, requiring respondent to maintain adequate ac- 
counts and records, suspending respondent as a registrant for nine 
months and assessing a $10,000 civil penalty against respondent. 

On October 6, 1982, respondent appeal to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).** Following the complainant’s response, the case was referred 
to the Judicial Officer for decision on October 22, 1982. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d)), was requested by respondent, but is denied inas- 
much as there is strong support in the record and applicable precedents 
for Judge Weber’s findings and conclusions, the issues are not difficult 
and oral argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, the initial de- 
cision is adopted as the final decision in this case, with minor changes. 
Additional conclusions by the Judicial Officer follow Judge Weber’s ini- 
tial decision. The final order is essentially the same as Judge Weber’s 
order, except for the omission of the cease and desist provisions relating 
to respondent’s collection of insurance charges, and a reduction in the 
suspension period from nine months to eight months. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION (AS MODIFIED) 


This is a disciplinary proceeding under the Packers and Stockyards 
Act 1921 (7 USC 181 et seq; “Act”). The Complaint was filed in April 
1980 by the Deputy Administrator, Packers and Stockyards, AMS (now 
Packers and Stockyards Administration; “P&SA”). The Complaint 
charges that Respondent sold cattle on the basis of false and incorrect 
weights, charged fees in excess of the agreed commission and misrepre- 
sented charges for insurance. 

Respondent denied all alleged violations of the regulations or Act, ad- 
mitted the jurisdictional and identification allegations, and asked for 
trial of the issues. 


** The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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The trial was held December 1st through the 3rd 1981 in Spring “icld, 
Illinois. Complainant was represented by Thomas C. Heinz, Esquire, Of- 
fice of the General Counsel, United States Department of Agriculture, 
Washington, D.C. Respondent was represented by Albert W. Schimmel, 
Esquire, of Pittsfield, Illinois. Time for briefing expired July 15 1982. 
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George W. Saylor, Jr. was a cattle buyer commissioned to purchase 
cattle for Graf Cattle Co. and M. H. Gentry at 25 cents per hundred- 
weight (cwt). These buyers would place orders with George W. Saylor, 
Jr. and he would purchase cattle for them with weight and other charac- 
teristics that Saylor knew from past experience they desired, or in ac- 
cordance with their descriptions. 

Generally, it was desirable to have cattle within certain weight 
brackets so the cattle could be placed in a feedlot feeding program to be- 
come suitable for marketing at a specified time. 

Saylor was to purchase the cattle and have them transported to the 
destination specified by the buyer. He was to bill his principals for the 
cattle at his purchase weight and price, plus his commission of 25 cents 
cwt, and freight charges for transportation to the designated destina- 
tion. 

Saylor agreed to sell cattle to the other buyers referred to in the com- 
plaint at his purchase weights. 

P&SA auditors were directed to make a routine audit of Saylor’s rec- 
ords and trade practices. This included an inspection of Saylor’s books 
and records plus interviews with buyers, personnel at various markets, 
and related records. 

The auditors asked Respondent Saylor and his bookkeeper for all rec- 
ords pertaining to his transactions during the time period under audit. 
This included buyers’ bills, sales bills, scale tickets, bank statements, 
drafts, cancelled checks, deposit slips, etc. Respondent Saylor and the 
bookkeeper were requested to provide all of the records that had any- 
thing to do with the livestock dealing transactions. 

“Some” scale tickets were presented along with the records provided 
on the first visit to Respondent’s office. However, there were no “load 
makeup” records showing the load composition and weights when the 
cattle were allegedly unloaded at Respondent’s yard and the loads later 
made up for reshipment. 

On a second visit “trip sheets” were specifically requested and made 
available to the auditors. By this time the 14 transactions between 
August 10 1978 and December 1 1978 covered in this Complaint were 
the subject of particular attention. 
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While Saylor was to pass on his “purchase weights and prices” to Graf 
Cattle Co. and M. H. Gentry, and his purchase weights to the other buy- 
ers, the records showed that Saylor billed his customers in these 14 
transactions at weights ranging from 230 pounds to 2770 pounds over 
his purchase weights.’ 

Saylor accounts for these weight increases by contending that the cat- 
tle were shipped from Saylor’s point of purchase to Saylor’s yards at 
Pittsfield, Dlinois where they were unloaded and unsuitable cattle not 
fitting Saylor’s understanding of the buyers’ desires were “sorted out”, 
and cattle from Saylor’s inventory were selected to replace those sorted 
out. 

The increased weights billed to Saylor’s buyers (over Saylor’s purchase 
weights) were due to the fact, according to Saylor’s contentions, that 
“heavier cattle” were taken from Saylor’s inventory replacing “lighter 
cattle” sorted out from Saylor’s purchases. 

In effect, Saylor contends that the cattle purchased for his buyers 
were shipped from the point of purchase to Saylor’s yards at Pittsfield, 
Illinois where they were unloaded, some removed and replaced by cattle 
from Saylor’s inventory, and the cattle then reloaded and reshipped to 
their destination. 

However, the auditors were not given scale tickets or loading sheets to 
document these movements or new weights. 

Further, and more important, Respondent’s records showed that the 
freight charges paid by Respondent to the trucking companies were for 
direct shipment of the cattle from Saylor’s point of purchase to the desti- 
nation specified by Saylor’s buyers in all but three of the 14 transactions 
here. 

And, in those three transactions where the cattle were shipped via 
Pittsfield, Dlinois, there were no scale tickets or loading worksheets 
made available to the auditors during the audit at Respondent’s 
premises, although Saylor billed his purchasers for 875 pounds, 430 
pounds, and 2765 pounds more than his purchase weights. 

The record establishes that Saylor billed and collected from his cus- 
tomers, the ultimate purchasers here, in these 14 transactions at arbi- 
trarily increased weights over Saylor’s purchase weights. 

This increased weight resulted in Saylor billing and collecting from his 
customers, the ultimate purchasers, at a higher total cost than Saylor 
had paid at the time of the purchase. 

Saylor’s buyers were generally well pleased with his services, with on- 
ly one of the buyers in these 14 transactions unhappy with the weights. 


1. The actual increases in weight were: 230 pounds; 845 pounds; 345 pounds; 1360 
pounds; 535 pounds; 875 pounds; 1385 pounds; 580 pounds; 1715 pounds; 315 pounds; 
430 pounds; 2765 pounds; 2770 pounds; 1080 pounds. 
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A tardy “adjustment” was made in that instance when Respondent 
found an “error” in the shrink computations on that transaction. 

The evidence clearly and strongly supports the Complainant’s conten- 
tions. The documentary evidence and actual payments clearly show that 
the cattle were directly shipped from the point of purchase to the point 
of destination in most of these transactions, contrary to Respondent’s 
contentions. 

Scale tickets and worksheets produced by Respondent at the time of 
trial had not been provided to P&SA auditors. Even then, these delin- 
quently produced documents contained internal conflicts and inconsis- 
tencies and show signs that they were fabricated subsequent to the 
events themselves. 

Further, the scale tickets presented by Respondent at the trial to but- 
tress his contention that heavier cattle were substituted at the Pittsfield 
yards do not show the actual weight of the cattle as they stood on the 
scales, but show the “calculated weight’ which included “pencil shrink” 
as computed by Respondent Saylor. 

The weight increases are at even percentages or pounds per head of 
cattle, much too neat to have been the result of actual weights of differ- 
ent cattle in 14 different instances.” 

Even then, Respondent Saylor still failed to have scale tickets covering 
all phases of the transactions. 

Overlying all of these documentary problems, the testimony of Re- 
spondent Saylor and his bookkeeper was notably evasive, unresponsive, 
impulsive, somewhat conflicting and inaccurate, and in general ap- 
peared to lack merit and was unpersuasive in quality. Even leading ques- 
tions on direct examination on occasion failed to bring clear satisfactory 
responses favorable to his contentions. 

Complainant’s investigation was competently and as thoroughly done 
as circumstances permitted, considering records withheld (if they ex- 
isted) by Respondent. 

An apparent paradox resulting from Respondent’s customers general- 
ly being well satisfied with his services in buying cattle for them on a 
commission basis, or in selling cattle to them, is dissipated when the fo- 
cus is shifted to the competitive relationship of Respondent Saylor to his 
competitors, other competing dealers. If Respondent Saylor could pad 
small amounts of weights on his purchases, he could effectively reduce 
the price per pound, thus underselling his competitors, competing 


2. Respondent Saylor conceded “error” in shrink computations in one transaction, which 
he swiftly adjusted with the customer during the investigation. 
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dealers. Saylor created the impression with his customers that he was 
able to buy the cattle at prices lower than other dealers could.* 

Respondent Saylor made precisely this pitch to one of his customers, 
offering to purchase “calves like you’ve been buying and deliver them at 
your place under what you'd have to pay for them here . . .” Transcript 
page 64. That buyer accepted the offer and was satisfied with the prices 
that Respondent Saylor was able to buy cattle for, and also satisfied with 
the apparent weights of the cattle, for Saylor padded weight in amounts 
that would be unnoticeable. 

Further, Saylor appeared to only pad weight during the fall and winter 
months when customers expected cattle to shrink more than usual. The 
pad was limited to two or three percent and was difficult for Saylor’s 
customers to discover (even when weighed at the destination) when ac- 
ceptable shrink allowances for the fall and winter months were con- 
sidered. 

Turning to the second alleged violation in the Complaint, the evidence 
establishes that Respondent billed his customers for “insurance” when 
Respondent actually put that money in his own account, and did not pay 
it to any insurance company for any insurance premium, and was not au- 
thorized to conduct an insurance business. 

Respondent at various times has since called these charges “insurance” 
for cattle that became sick and died during shipment. Also, Respondent 
has called these charges “livestock handling.” 

Finally, the evidence also establishes that in two transactions with 
Graf Cattle Company and a transaction with M. H. Gentry, Respondent 
billed his principals for prices in excess of Respondent’s purchase price, 
plus freight costs and agreed commissions, contrary to his agreement 
with them to pass on the cattle at Respondent’s purchase price plus 
freight and a 25 cents per cwt commission. 

In conclusion, the record clearly establishes that Respondent Saylor 
billed and collected from his customers for greater weights, and also at 
increased prices and/or commissions (as to Graf and Gentry), as alleged 
in the Complaint, contrary to his agreements with his customers. 

Copies of invoices, worksheets, scale tickets and other documents 
showing false weights and prices, and false or misrepresented commis- 
sions in excess of those agreed to, were made a part of Respondent’s 
books and records. 

The credibility of Complainant’s witnesses was strong, and the credi- 
bility of Respondent and his bookkeeper was quite doubtful. 


3. A recomputation of the transactions indicates that if Respondent Saylor had not 
padded weights, he would have lost money in at least half of the transactions. As it is, he 
lost only $4.29 in one of the 14 transactions. This gives Respondent Saylor a clear competi- 
tive advantage over other dealers competing with him. 
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Respondent George W. Saylor, Jr., who does business under the name 
of George W. Saylor, Jr. Livestock, has his principal place of business lo- 
cated at Pittsfield, Illinois. His mailing address is P.O. Box 287, Pitts- 
field, Nlinois 62363. 

At all times relevant here, he was engaged in the business of buying 
and selling livestock in commerce for his own account, and registered 
with the Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce. 
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Selling livestock in commerce at false and incorrect weights is an un- 
fair and deceptive practice which violates section 312 (a) of the Packers 
and Stockyards Act (7 USC 213 (a) ) and also section 201.55 of the regu- 
lations (9 CFR 201.55). In re Gus Z. Lancaster Stockyard, 38 AD 824 
(1979); In re Arnold Fairbank d/b/a Arnold Fairbank Cattle Company, 
27 AD 1371 (1968); and In re Boone Livestock Company, Inc., 27 AD 
475 (1968). 

Billing and being paid on the basis of false and incorrect weights is an 
unfair and deceptive practice which is a violation of section 312 (a) of 
the Act and section 201.55 of the regulations (9 CFR 201.55). In re Jo- 
seph Mitchell, d/b/a LaSalle County Livestock Marketing Center, 21 AD 
124 (1962) affirmed 308 F2d 855 (7th Cir. 1962), cert denied 372 US 
935 (1963); In re Harry Lee Sparks and Rex Wanda Sparks, 19 AD 709 
(1960); In re Boone Livestock Company, supra. See also In re C. D. Bur- 
ris, 36 AD 1668 (1977), affirmed sub nom. Burris and Troutman v U.S. 
Department of Agri. , 575 F2d 1258 (8th Cir. 1978). 

Making false and incorrect invoices a part of his accounts and records 
is a violation of section 401 of the Act, 7 USC 221. In re Boone Livestock 
Company, supra. 

Misrepresentation of sales commissions is an unfair and deceptive 
practice which violates section 312 (a) of the Act. In re Sidney D. Collier 
and Louis Paul Marsh, 38 AD 957 (1979), affirmed sub nom. Sidney D. 
Collier and Louis Paul Marsh v United States of America and Robert 
Bergland, Secretary of Agriculture , 624 F2d 190 (9th Cir. 1980). 

False or inaccurate scale tickets, invoices and related documents con- 
cerning the purchase or sale of cattle on a weight basis is a false and de- 
ceptive practice in violation of section 312 (a) of the Act (7 USC 213) and 
section 201.55 of the regulations 9 CFR 201.55 In re Gus Z. Lancaster, 
supra, at page 830. 

While Respondent Saylor may have satisfied most of his customers 
most of the time, he engaged in anticompetitive practices by his ability 
through the false and deceptive practices shown to undersell his compe- 
titors. 





2194 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 2187 


No prior notice or opportunity to correct or comply with the law is re- 
quired by the Administrative Procedure Act when a license suspension is 
based on a “wilful” violation. 5 USC 558 (c); Butz v Glover Livestock, 
411 US 182, 187 (1973); Silverman v CFTC, 549 F2d 28, 31 (CA 7 
1977); Goodman v Benson, 286 F2d 896, 900 (CA7 1961); Townsend v 
US, 95 F2d 352, 358 (CA DC 1938) cert denied 303 US 664. 


xzxneenwkk tk 


The Complainant urges in testimony and on briefs that Respondent be 
assessed a $10,000 (ten thousand dollars) civil penalty and that his regis- 
tration be suspended for a period of nine (9) months, in addition to the 
cease and desist order. 

The sanction sought is heavy, but not clearly inconsistent with sanc- 
tions imposed in other cases. In re Sidney D. Collier and Louis Paul 
Marsh, supra; In re William E. Hatcher, 41 AD 662 (1982). 

Severe sanctions have been the clearly established policy for some- 
time. Jn re Braxton Worsley, 33 AD 1547, 1556-71 (1974). 

Great weight must be given to the recommended sanction by the ad- 
ministrators. In re Sy B. Gaiber and Company, 31 AD 843, 845-51 
(1972); In re J. A. Speight, 33 AD 280, 310-19 (1974); In re Samuel 
Esposito, 38 AD 613, 665 (1979). 


Thus, the sanctions and the cease and desist order recommended by 
the Complainant will be entered, with only minor adjustments. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Respondent on appeal challenges the adequacy of the evidence to sup- 
port Judge Weber’s findings of fact. But the findings, with the slight 
modifications set forth above, are abundantly supported by the record. 
Although there is some conflict in the evidence, the Administrative Law 
Judge’s findings of fact are particularly entitled to respect since they are 
based on his evaluation of the credibility of the witnesses. 

Complainant charged, and Judge Weber found and concluded, that re- 
spondent engaged in an unfair and deceptive practice by charging for in- 
surance when respondent did not pay the charges to any insurance carri- 
er and was not licensed to engage in the insurance business. However, 
the present record does not support a determination that respondent’s 
practice was unfair or deceptive. The record shows that respondent 
maintained his own insurance fund which was actually used to pay cus- 
tomers’ claims, when appropriate. There is no evidence that respondent’s 
self insurance program did not provide adequate insurance for his cus- 
tomers. The fact that he was not licensed to engage in the insurance 
business is a matter between respondent and the appropriate state of- 
ficials — not between respondent and complainant. 
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Although the charging of insurance when the respondent does not pay 
the insurance proceeds to a third party and is not licensed to engage in 
the insurance business may be inherently unfair and deceptive, the rec- 
ord in this case does not contain sufficient expert testimony in this re- 
spect to warrant a determination that respondent’s insurance charge 
was unfair or deceptive. Accordingly, the order is being amended to de- 
lete the cease and desist provisions relating to the insurance matter and 
to reduce the suspension period from nine months to eight months. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Issuing sales invoices in connection with the sale of livestock show- 
ing weights which are other than the true and correct weights of the 
livestock without explanation thereon; 

2. Billing and collecting from purchasers of livestock on the basis of 
false and incorrect weights; 

3. Billing and collecting from principals for livestock purchased on 
commission at prices other than the actual purchase prices, plus the 
agreed buying commission; and 

4. Billing and collecting from principals for livestock purchased on 
commission on the basis of weights other than the actual purchase 
weights of such livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including true and correct copies of all accounts of 
sale and purchase invoices. 

Respondent is hereby assessed a civil penalty of $10,000.00 payable 
not later than the 90th day after service of this order, to be paid by certi- 
fied check made payable to the Treasurer of the United States, and 
mailed to the Assistant General Counsel, Packers and Stockyards Divi- 
sion, Office of the General Counsel, Room 2446-South, United States 
Department of Agriculture, Washington, D.C. 20250. 

Respondent is suspended as a registrant under the Act for a period of 
eight (8) months. 

The cease and desist and record keeping provisions of this Order shall 
become effective on the day after service of this Order. The suspension 
provisions of this Order shall become effective on the 30th day after 
service of this Order; Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
(i) the date fixed by a court of competent jurisdiction which issues an ap- 
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propriate ordcz wivu respect thereto, or (ii) upon a showing made by com- 
plainant that it is not likely that such an order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefinitely for this limited pur- 


pose). 


(No. 22,067) 


In re MARVIN J. DINNER and KENNETH S. Ross. P & S Docket No. 
6023. Decided November 10, 1982. 


Dealer—Market agency—Failure to show the true ownership of livestock— 
Unfair and deceptive practices—Suspension of registration—Civil 
penalty—Consent 


Respondent Kenneth S. Ross consented to an order to cease and desist from entering into 
any agreement for the purpose of defrauding buyers to purchase livestock at 
wrongfully inflated prices; consigning his own livestock and repurchasing it to fill 
purchase orders without disclosing to his principals his ownership; and using his 
own livestock to fill purchase orders on a commission basis without disclosing the 
true ownership of livestock. Respondent Ross is suspended as a registrant for 90 
days, and is assessed a civil penalty of $1,000.00. 


Lydia Lizarribar, for complainant. 
Robert P. Manning, Denver, Colo., for respondent Ross. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
KENNETH S. ROSS 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.) by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder by the Secretary of Agriculture (9 
C.F.R..§ 201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this proceeding 
(7C.F.R.§ 1.138). 

Respondent Kenneth S. Ross admits the jurisdictional allegations in 
paragraph I of the complaint as they pertain to him and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Kenneth S. Ross, hereinafter referred to as respondent Ross, is an 
individual whose address is 2512 South University Boulevard, Denver, 
Colorado 80210. 

2. Respondent Ross, at all times material herein, was: 

(a) Engaged in the business of a market agency buying livestock on 
a commission basis; and 

(b) Registered with the Secretary of Agriculture as a livestock deal- 
er and a market agency buying livestock on a commission basis. 


CONCLUSIONS 


Respondent Ross having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Ross, individually or through any corporate or other de- 
vice, in connection with his operations as a market agency or dealer sub- 
ject to the Act, shall cease and desist from: 

1. Entering into any combination, agreement or conspiracy with 
another dealer or market agency for the purpose of defrauding livestock 
buyers by causing said buyers to purchase livestock at wrongfully in- 
flated prices; 

2. Consigning his own livestock to any market and repurchasing such 
livestock to fill purchase orders without disclosing his ownership in such 
livestock to his principals; and 

3. Using his own livestock to fill purchase orders on a commission ba- 
sis without disclosing, prior to the purchase, to the person for whom 
such purchases are made, the true ownership of such livestock. 

Respondent Ross is suspended as a registrant under the Act for a 
period of 90 (ninety) days. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b)), re- 
spondent Ross is assessed a civil penalty of $1,000.00 (One Thousand 
Dollars). 

The provisions of this order shall become effective on the sixth day 
after service of this order on respondent Ross. 

Copies of this decision shall be served upon the parties. 
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(No. 22,068) 


In re CATTLE KING PACKING COMPANY. P &S Docket No. 6028. De- 
cided November 15, 1982. 


Packer—Contract, comply with terms—Civil penalty—Consent 


Respondent consented to an order to comply with the terms and conditions of its contracts 
or agreements for the purchase or sale of meat, and is assessed a civil penalty of 
$2,000.00. 


Charlene A. Rosen, for complainant. 
Steven C. Smith, Gering, Nebr., for respondent. 


Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.), by a Complaint and Notice of Hearing filed by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the respondent wilfully 
violated the Act. This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceeding (7 
C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter. The respondent waives oral 
hearing and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cattle King Packing Company, hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Denver, Colorado. Its business mailing address is P.O. Box 16326, Den- 
ver, Colorado 80216. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter, and manufacturing or preparing meats or meat food 
products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provisions of 
the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with its activities subject to the Packers and Stockyards Act, shall not 
fail to comply with the terms and conditions of its contracts or agree- 
ments, written or verbal, for the purchase or sale of meat, meat food 
products and livestock products. 

Respondent is hereby assessed a civil penalty of Two Thousand Dollars 
($2,000.00). 

The provisions of this Order shall become effective on the first day 
after service of the Order on respondent. Copies hereof shall be served 
on the parties. 


(No. 22,069) 


In re FREDERICK PAUL ROGERS, PHILLIP S. ROGERS and J.M. 
PIRKLE. P&S Docket No. 6039. Decided November 17, 1982. 


Market agency—Misrepresentation—Accountings, false, inaccurate or 
misleading weight or price entries—Accountings, inaccurate or misleading 
record—Suspension of registration—Civil penalty—Consent 


Respondents Frederick Paul Rogers and Phillip S. Rogers consented to an order to cease 
and desist from misrepresenting the original purchase weights or prices of live- 
stock; preparing and issuing accountings showing false, inaccurate or misleading 
weight or price entries; and inserting or failing to insert in accountings, statements 
or omissions resulting in an inaccurate or misleading record. Respondents are sus- 
pended as registrants for 14 days and are assessed a civil penalty of $1,000.00. 


Lydia Lizarribar, for complainant. 
John M. Wyatt, LaGrange, Ga., for respondents. 


Decison by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT TO 
FREDERICK PAUL ROGERS AND PHILLIP S. ROGERS 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
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and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the reg- 
ulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 C.F.R. 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint as they pertain to them and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Frederick Paul Rogers and Phillip S. Rogers, co-administrators of 
the Estate of Columbus Paul Rogers and co-executors of the Estate of 
Betty Cosby Rogers, doing business as LaGrange Stockyards, are part- 
ners with their principal place of business located at the LaGrange 
Stockyards, LaGrange, Georgia 30240. 

2. Respondents Frederick Paul Rogers and Phillip S. Rogers are and 
at all times material herein were: 


(a) Engaged in the business of conducting and operating the 
LaGrange Stockyards, a posted stockyard under the Act, hereinafter re- 
ferred to as the stockyard; 

(b) Engaged in the business of a market agency selling livestock on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
selling livestock on a commission basis. 


CONCLUSIONS 


Respondents Frederick Paul Rogers and Phillips S. Rogers having ad- 
mitted the jurisdictional facts and the parties having agreed to the entry 
of this decision, such decision will be entered. 


ORDER 


Respondents Frederick Paul Rogers and Phillip S. Rogers, their em- 
ployees and agents, directly or through any corporate or other device, in 
connection with their livestock operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Misrepresenting to purchasers of livestock the original purchase 
weights or prices of livestock; 
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2. Preparing and issuing, or causing to be prepared or issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight or price entries for such livestock; and 

3. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or omission where such insertion or 
omission results, in whole or in part, in an inaccurate or misleading 
record of such livestock purchase or sale transaction. 

Respondents Frederick Paul Rogers and Phillip S. Rogers are sus- 
pended as registrants under the Act for a period of 14 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b), re- 
spondents Frederick Paul Rogers and Phillip S. Rogers are assessed a 
civil penalty of $1,000.00. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,070) 


In re MARVIN J. DINNER and KENNETH S. Ross. P & S Docket No. 
6023. Decided November 19, 1982. 


Dealer—Market agency—Bonding requirement—Consignment—Failure to 
show true ownership of livestock—Unfair and deceptive practices— 
Suspension of registration—Civil penalty—Consent 


Respondent Marvin J. Dinner consented to an order to cease and desist from engaging in 
business without filing or maintaining a reasonable bond or its equivalent; consign- 
ing his own livestock and repurchasing it to fill purchase orders without disclosing 
to his principals his ownership; using his own livestock to fill purchase orders on a 
commission basis without disclosing the true ownership of livestock; and from en- 
tering into any agreement for the purpose of defrauding buyers to purchase live- 
stock at wrongfully inflated prices. Respondent Dinner is suspended as a registrant 
for 90 days and thereafter until he is in full compliance with the bonding require- 
ments and is assessed a civil penalty of $1,000.00. 


Lydia Lizarribar, for complainant. 
Stephen E. Oxman, Denver, Colo., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents violated the Act and the regu- 
lations issued thereunder (9 C.F.R. § 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.138). 

Respondent Marvin J. Dinner admits the jurisdictional allegations in 
paragraph I of the complaint as they pertain to him, and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Marvin J. Dinner, hereinafter referred to as respondent Dinner, is 
a partner in B&M Cattle Co., whose address is 713 South Ivy, Denver, 
Colorado 80222. 
2. Respondent Dinner, at all times material herein was: 
(a) Engaged in the business of a market agency buying livestock on 
a commission basis and of a livestock dealer buying and selling livestock; 
and 
(b) Registered with the Secretary of Agriculture as a livestock deal- 
er. 


CONCLUSIONS 


Respondent Marvin J. Dinner having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Marvin J. Dinner, his agents and employees, individually 
or through any corporate or other device, in connection with his opera- 
tions as a dealer subject to the Act, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations promulgated thereunder, without filing and main- 
taining a reasonable bond or its equivalent, as required under the Act 
and regulations; 
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2. Consigning his own livestock to any market and repurchasing such 
livestock to fill purchase orders without disclosing his ownership in such 
livestock to his principals; 

3. Using his own livestock to fill purchase orders on a commission ba- 
sis without disclosing, prior to the purchase, to the person for whom 
such purchases are made, the true ownership of such livestock; and 

4. Entering into any combination, agreement or conspiracy with 
another dealer or market agency for the purpose of defrauding livestock 
buyers by causing said buyers to purchase livestock at wrongfully in- 
flated prices. 

Respondent Marvin J. Dinner is suspended as a registrant under the 
Act for a period of 90 days and thereafter until he complies fully with 
the bonding requirements under the Act and the regulations. When re- 
spondent Dinner demonstrates that he is in compliance with the bonding 
requirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension after the expiration of the ninety (90) days 
period of suspension. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b)), re- 
spondent Marvin J. Dinner is assessed a civil penalty of $1,000.00 (One 
Thousand Dollars). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 2204 


(No. 22,071) 


In re FRESNO LIVESTOCK COMMISSION Co., INC., and ROSS JENKINS 
Il. P&S Docket No. 5982. Decided November 22, 1982. 


Dealer—Market agency—Consignments—Shippers’ proceeds account— 
Insufficient funds checks—Net proceeds, failure to remit—Suspension of 
registration—Civil penalty—Consent 


Respondents consented to an order to cease and desist from purchasing livestock on con- 
signment for resale for their own speculative account; permitting employees to pur- 
chase livestock from consignment for their own account; failing to timely deposit in- 
to or maintain properly their accounts for shippers’ proceeds; issuing insufficient 
funds checks; and failing to remit, when due, net proceeds. Also, respondent Fresno 
is suspended as a registrant for 14 days and thereafter until the deficit in its custo- 
dial account has been eliminated, and respondents are jointly and severally assessed 
a civil penalty of $1,000.00. 


Barbara Harris, for complainant. 
F. John Karr, Fresno, Calif., for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.), by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondents wilfully violated the Act and 
the regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. § 1.138). 

The respondents admit the jurisdictional allegations in paragraphs I 
and II of the complaint and specifically admit that the Secretary has jur- 
isdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Fresno Livestock Commission Co., Inc., hereinafter referred to as 
the corporate respondent, is a corporation with its principal place of 
business located at Fresno, California. Its business mailing address is 
571 West Lincoln, Fresno, California 93706. 

2. The corporate respondent is, and at all times material herein was: 
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(a) Engaged in the business of conducting and operating the Fresno 
Livestock Commission Co., Inc., stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 
(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 
(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 
(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis, and as a 
dealer to buy and sell livestock in commerce for its own account. 

3. Ross Jenkins, II, hereinafter referred to as the individual respond- 
ent, is an individual whose business mailing address is 571 West Lin- 
coln, Fresno, California 93706. 

4. The individual respondent is, and at all times material herein was: 

(a) President of the corporate respondent; 

(b) Owner of fifty (50) percent of the outstanding stock of the corpo- 
rate respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 

5. At all times material herein, the individual respondent and Steve 
Stone were partners, doing business as Swayback Cattle Co., with a busi- 
ness mailing address of 7415 West California, Fresno, California 93706. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents and employ- 
ees, its successors and assigns, directly or through any corporate or other 
device, and the individual respondent, directly or through any corporate 
or other device, in connection with their operations as market agencies 
selling livestock on a commission basis subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Purchasing livestock from consignments for resale for their own 
speculative account; 

2. Permitting their auctioneers, weighmasters, ringmen, or any other 
employees engaged in the actual conduct of auction sales to purchase 
livestock from consignments for any purpose for their own account; 

3. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 (c) of the regulations 
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(9 C.F.R. § 201.42 (c) ), an amount equal to the proceeds receivable from 
the sale of consigned livestock; 

4, Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 C.F.R.§ 201.42); 

5. Issuing checks or drafts to consignors in purported payment of the 
net proceeds resulting from the sale of livestock sold on a commission 
basis without having and maintaining sufficient funds on deposit and 
available in the bank account upon which they are drawn to pay such 
checks or drafts; and 

6. Failing to remit, when due, to the consignors of livestock the net 
proceeds due from the sale of their livestock. 

The corporate respondent is suspended as a registrant under the Act 
for a period of fourteen (14) days and thereafter until it demonstrates 
that the deficit in its custodial account has been eliminated. When the 
corporate respondent demonstrates that the deficit in its custodial ac- 
count has been eliminated, a supplemental order will be issued terminat- 
ing the suspension after the fourteen day period. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b) ), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of One Thousand Dollars ($1,000.00). 

The provisions of this order shall be effective on the sixth day after 
service of this order on respondents. Copies hereof shall be served on the 
parties. 


(No. 22,072) 


In re WALTER H. LYONS, INC., a corporation, and WALTER H. LYONS, an 
individual. P&S Docket No. 5942. Decided November 22, 1982. 


Packer—Insolvent—Failing to pay when due—Insufficient funds checks— 
Trust funds—Civil penalty—Consent 


Respondents consented to an order to cease and desist from purchasing livestock while in- 
solvent; failing to pay, when due, the full purchase price of livestock; issuing insuffi- 
cient funds checks; engaging in any act of converting assets required to be held in 
trust for their own personal use or gain; and failing to hold funds required to be held 
in trust..Respondents are jointly and severally assessed a civil penalty of $2,500.00. 


Peter Train, for complainant. 
Arnold A. Bernstein, Newburgh, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint and Notice of Hearing filed by the 
Acting Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that the financial condition 
of the corporate respondent does not meet the requirements of the Act 
and that the respondents have willfully violated the Packers and Stock- 
yards Act. This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§1.138). 

The respondents admit the jurisdictional allegations in Paragraphs I 
and II of the Complaint and Notice of Hearing and specifically admit 
that the Secretary has jurisdiction in this matter, neither admits nor de- 
ny the remaining allegations, waive oral hearing and further procedure, 
and consent and agree, for the purpose of setting this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


Walter H. Lyons, Inc., hereinafter referred to as the corporate re- 


spondent, is a corporation whose business mailing address is Box 568, 
Route 52, Walden, New York 12586. 

2. The corporate respondent was at all times material herein: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of and subject to the provisions of 
the Act. 

3. The corporate respondent’s average annual purchases of livestock 
exceed $500,000. 

4. Walter H. Lyons, hereinafter referred to as the individual respond- 
ent, is an individual whose business address is Box 568, Route 52, Wal- 
den, New York 12586. 

5. The individual respondent was at all times material herein: 

(a) President of the corporate respondent; 

(b) Owner of all the corporate stock issued by the corporate respond- 
ent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, individually or as an officer, direc- 
tor, agent or employee of the corporate respondent or its successors, in 
connection with their operations as packers subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Purchasing livestock in commerce while insolvent, i.e., while cur- 
rent liabilities exceed current assets, unless the corporate respondent 
pays the full purchase price of the livestock at the time of purchase in 
cash, by certified mail or wire transfer as provided by section 409 of the 
Act (7 U.S.C. §228b); 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit and available in 
the bank account from which such checks are to be paid; 

4. Engaging in any act or practice for the purpose of converting to 
their own personal use or gain assets required to be held in trust for the 
benefit of unpaid cash sellers of livestock; and 

5. Failing to hold in trust funds which are required to be held in trust 
for the benefit of unpaid cash sellers of livestock, pursuant to section 
206 (b) of the Packers and Stockyards Act (7 U.S.C. 196 (b) ), until full 
payment of the amounts due under the trust have been received by such 
unpaid cash sellers. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondents Walter H. Lyons, Inc., and Walter H. Lyons are jointly and se- 
verally assessed a civil penalty in the amount of two thousand five hun- 
dred dollars ($2,500.00). 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondents. Copies of this decision shall be served upon the parties. 





FRANCIS H. SULLIVAN 
Cite as 41 A.D. 2209 


(No. 22,073) 


In re FRANCIS H. SULLIVAN d/b/a SULLIVAN CATTLE CO. P &S Docket 
No. 6029. Decided November 23, 1982. 


Dealer—Misrepresentation—Accountings, false, inaccurate or misleading 
price or weight entries—Suspension of registration—Civil penalty— 
Consent 


Respondent consented to an order to cease and desist from misrepresenting (a) the original 
purchase prices or weights of livestock purchased on a commission basis or (b) the 
nature of charges made for his services; preparing and issuing accountings showing 
false, inaccurate or misleading price or weight entries; collecting on the basis of 
false, inaccurate or misleading price or weight entries; and inserting or failing to in- 
sert in accountings any statement where insertion or omission results in a false, in- 
accurate or misleading record. Respondent is suspended as a registrant for 60 days 
and is assessed a civil penalty of $3,000.00. 


Joanne I. Schwartz, for complainant. 
Gary G. Piciony and Wayne F. Weiler, Aurora, Ill., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by 2 Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 C.F.R. 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the factual allegations nor the 
allegations that respondent violated the Act, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Francis H. Sullivan, hereinafter referred to as the respondent, is an 
individual doing business as Sullivan Cattle Co., whose principal place of 
business is located at Elburn, Illinois. His business mailing address is 
Box #685, Elburn, Illinois 60119. 

2. Respondent is now, and at all times material herein was: 
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(a) Engaged in the business of buying livestock in commerce on a 
commission basis; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, individually or through any corporate or other device, in 
connection with his activities subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Misrepresenting to his principals (a) the original purchase prices or 
weights of livestock purchased on a commission basis; or (b) the nature 
of the charges made for his services; 

2. Preparing and issuing, or causing to be prepared and issued, in con- 


nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading price or weight entries for such livestock; 

3. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate, or misleading price or weight entries on accounts of 
purchase, invoices, or billings; and 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or information where such insertion or 
omission results, in whole or in part, in a false, inaccurate or misleading 
record of such livestock purchase or sale transaction. 

Respondent is suspended as a registrant under the Act for a period of 
60 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b)), re- 
spondent is assessed a civil penalty of $3,000.00 (Three Thousand Dol- 
lars). 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 





JACK KOCH MEATS, INC. 
Cite as 41 A.D. 2211 


(No. 22,074) 


In re JACK KOCH MEAats, INC. and JACK KocH. P & S Docket No. 
6066. Decided November 24, 1982. 


Packer—Insufficient funds checks—Failure to pay when due—Civil 
penalty—Consent 


Respondents consented to an order to cease and desist from issuing insufficient funds 
checks; and failing to pay when due, the full purchase price of livestock. Respond- 
ents are also jointly and severally assessed a civil penalty of $2,500.00. 


Barbara Harris, for complainant. 
Respondents, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a Com- 
plaint and Notice of Hearing filed by the Administrator, Packers and 
Stockyards Administration, United States Department of Agriculture, 
alleging that the respondents violated the Act and the regulations issued 
thereunder. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
§1.138). 

The respondents admit the jurisdictional allegations of paragraphs I 
and II of the Complaint and Notice of Hearing, specifically admit that 
the Secretary has jurisdiction in this matter, neither admit nor deny the 
remaining allegations, waive oral hearing and further procedure, and 
consent and agree, for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jack Koch Meats, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation whose business mailing address is 317 Phila- 
delphia Street, Covington, Kentucky 41011. 

2. Corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of and subject to the provisions of 
the Act. 

3. Jack Koch, hereinafter referred to as the individual respondent, is 
an individual whose business mailing address is 345 Shoshone Ct., Cin- 
cinnati, Ohio 45205. 
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4. The individual respondent is, and at all times material herein, was: 

(a) President of the corporate respondent; 

(b) Owner, in combination with his wife, of 100 percent of the out- 
standing stock of the corporate respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, directly or through any corporate or 
other device, in connection with their operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without having 
sufficient funds available in the bank account upon which such checks 


are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of livestock. 

In accordance with section 203 (b) of the Act (7 U.S.C. §193 (b) ), re- 
spondents are jointly and severally assessed a civil penalty of $2,500. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondents. 

Copies of this decision shall be served upon the parties. 





HUGH WATSON 
Cite as 41 A.D. 2213 


(No. 22,075) 


In re HUGH WATSON, CLARK WATSON and BENNY WATSON. P & S 
Docket No. 5992. Decided November 26, 1982. 


Dealer—Market agency—Misrepresentation—Accountings, false, 
inaccurate or misleading weight or price entries—Failing to remit when 
due—Issuing insufficient funds checks—Failing to pay when due— 
Consignment—Suspension of registration—Civil penalty—Consent 


Respondents consented to an order to cease and desist from misrepresentating the original 
purchase weights or prices of livestock; preparing and issuing accountings showing 
false, inaccurate or misleading weight or price entries; collecting payment on the ba- 
sis of false, inaccurate or misleading weight or price entries; inserting or failing to 
insert in accountings any statement where insertion or omission results in an inac- 
curate or misleading record; failing to remit, when due, the net proceeds derived 
from the sale of livestock; issuing insufficient funds checks; failing to pay, when 
due, the full purchase price of livestock; and purchasing livestock for sale on a com- 
mission basis for own speculative account. Also, respondents are suspended as regis- 
trants for 14 days and are jointly and severally assessed a civil penalty of $7,500.00. 


Lydia Lizarribar, for complainant. 
Jane Kent-Plaginos, Cumming, Ga., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hugh Watson, Clark Watson and Benny Watson, hereinafter re- 
ferred to as the respondents, are partners doing business as Hugh Wat- 
son Stockyards with their principal place of business at Hugh Watson 
Stockyards, Gainesville, Georgia 30501. 
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2. Respondents are and at all times material herein were: 

a) Engaged in the business of conducting and operating the Hugh 
Watson Stockyards, a stockyard posted under and subject to the provi- 
sions of the Act, herein referred to as the stockyard. 

b) Engaged the business of buying and selling livestock in com- 
merce on a commission basis and buying and selling livestock in com- 
merce for their accounts; and 

c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis in commerce and as a 
dealer buying and selling livestock in commerce. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents, their agents and employees, individually or through any 
corporate or other device, in connection with their operations as a mar- 
ket agency or dealer subject to the Act, shall cease and desist from: 

1. Misrepresenting to their principals or to other purchasers of live- 
stock the original purchase weights or prices of livestock; 

2. Preparing and issuing, or causing to be prepared or issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate, or mis- 
leading weight or price entries for such livestock; 

3. Collecting payment from purchasers of livestock on the basis of 
false, inaccurate, or misleading weight or price entries on accounts of 
purchase, invoices or billings; 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other documents prepared in connection with the purchase 
or sale of livestock, any statement or information where such insertion 
or omission results, in whole or in part, in an inaccurate or misleading 
record of such livestock purchase or sale transaction. 

5. Failing to remit, when due, to the consignors of livestock the net 
proceeds derived from the sale of their livestock; 

6. Issuing checks in payment of the net proceeds due from the sale of 
consigned livestock without having and maintaining sufficient funds on 
deposit and available to pay such checks when presented; 

7. Failing to pay, when due, the full purchase price of livestock pur- 
chased; and 

8. Purchasing livestock consigned to respondents for sale on a com- 
mission basis for their own speculative or dealer accounts. 
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Respondents are suspended as registrants under the Act for a period of 
14 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the re- 
spondents are assessed, jointly and severally, a civil penalty of 
$7500.00. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,076) 


In re J.M. PIRKLE. P & S Docket No. 6031. Decided November 30, 
1982. 


Dealer—Market agency—Bonding requirement—Suspension of 
registration- -Civil penaity—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is suspended 
as a registrant until he is in full compliance with the bonding requirements and is 
assessed a civil penalty of $250.00. 


Lydia Lizarribar, for complainant. 
William S. Hardman, Gainesville, Ga., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. J. M. Pirkle, hereinafter referred to as the respondent, is an indi- 
vidual whose mailing address is P. O. Box 442, Flowery Branch, Georgia 
30542. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis, and buying and selling livestock in commerce for his 
own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
buying livestock in commerce on a commission basis, and as a dealer, 
buying and selling livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent J. M. Pirkle, individually or through any corporate or 


other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and regulations. 
When respondent demonstrates that he is in full compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b) ), re- 
spondent is assessed a civil penalty in the amount of Two Hundred and 
Fifty Dollars ($250.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 





FREDERICK PAUL ROGERS 
Cite as 41 A.D. 2217 


(No. 22,077) 


In re FREDERICK PAUL ROGERS, PHILLIP S. ROGERS and J. M. PIRKLE. 
P &S Docket No. 6039. Decided November 30, 1982. 


Dealer—Misrepresentation—Accountings, false, inaccurate or misleading 
weight or price entries—Consignment—Suspension of registration—Civil 
penalty—Consent 


Respondent J. M. Pirkle consented to an order to cease and desist from misrepresenting 
the original purchase weights or prices of livestock; preparing or issuing account- 
ings showing false, inaccurate or misleading weight or price entries; obtaining pay- 
ments on the basis of false, inaccurate or misleading weight or price entries; insert- 
ing or failing to insert in accountings any statement or omission resulting in an inac- 
curate or misleading record; and consigning his own livestock and repurchasing it 
without disclosing to principals his ownership. Also, respondent is suspended as a 
registrant for 120 days and is assessed a civil penalty of $1,000.00. 


Lydia Lizarribar , for complainant. 
William S. Hardman, Gainesville, Ga., for respondent Pirkle. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT 
TO J.M. PIRKLE 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 C.F.R. 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable in this proceeding (7 C.F.R. 1.138). 

Respondent J. M. Pirkle admits the jurisdictional allegations in para- 
graph I of the complaint as those allegations pertain to him and specif- 
ically admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing and 
further procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. J. M. Pirkle, hereinafter referred to as respondent Pirkle, is an in- 
dividual whose address is P.O. Box 442, Flowery Branch, Georgia 
30542. 


2. Respondent Pirkle is, and at all times material herein was: 
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(a) Engaged in the business of a market agency buying livestock on 
a commission basis in commerce and as a dealer buying and selling live- 
stock in commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce. 


CONCLUSIONS 


Respondent Pirkle having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Pirkle, his employees and agents, directly or indirectly or 
through any corporate or other device, in connection with his livestock 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 

1. Misrepresenting to his principals or to other purchasers of live- 
stock the original purchase weights or prices of livestock; 

2. Preparing and issuing, or causing to be prepared or issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other documents showing false, inaccurate, or 
misleading weight or price entries for such livestock; 

3. Obtaining payments on the basis of false, inaccurate, or misleading 
weight or price entries on accounts of purchase, invoices, or billings; 

4. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock, any statement or omission where such insertion or 
omission results, in whole or in part, in an inaccurate or misleading rec- 
ord of such livestock purchase or sale transaction; and 

5. Consigning his own livestock to any market and repurchasing such 
livestock to fill orders for off-market principals without disclosing to his 
principals his ownership of such livestock. 

Respondent Pirkle is suspended as a registrant under the Act for a pe- 
riod of 120 days. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent Pirkle is assessed a civil penalty of $1,000.00. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 





MISCELLANEOUS 
Cite as 41 A.D. 2219 


MISCELLANEOUS ORDERS 
(No. 22,078) 


In re JACOB F. BOSMA, d/b/a CHINO LIVESTOCK COMMISSION COMPANY 
AND YARDAGE. P & S Docket No. 5884. Order issued November 
30, 1982, by Donald A. Campbell, Judicial Officer. 


DENIAL OF PETITION FOR RECONSIDERATION 


On November 2, 1982, respondent filed a petition for reconsideration 
of the decision and order filed in this proceeding on September 23, 1982. 
The petition, in the main, consists of a reargument of matters previously 
argued and considered, and is, therefore, denied for the reasons set forth 
in the decision previously filed herein. 

The only new matter is respondent’s claim that he is financially unable 
to pay a $10,000 civil penalty. However, this contention comes too late. 
Respondent was notified at the outset of the hearing that complainant 
was seeking a “civil penalty of $15,000” (Tr. 18). The civil penalty im- 
posed by the Judicial Officer is for $10,000. Notwithstanding the fact 
that respondent knew complainant was seeking a $15,000 civil penalty, 
respondent introduced no evidence to show that he was unable to pay 
such a penalty. Accordingly, there is no evidentiary basis for respond- 
ent’s new argument. 

Respondent attaches a copy of his annual report for 1982 to his peti- 
tion for reconsideration, but this annual report is not in evidence. Fur- 
thermore, it does not show that respondent is unable to pay a $10,000 
civil penalty. The annual report shows that respondent has current as- 
sets of $86,773.96, and current liabilities of only $35,406.80. Respond- 
ent argues that many of his accounts receivable may not be paid in view 
of the state of the economy, but there is no basis for discounting the ac- 
counts receivable in the absence of sworn testimony based upon a careful 
analysis of each item in the accounts receivable. 

Complainant’s response to respondent’s petition for reconsideration 
(to which is attached respondent’s 1981 annual report) indicates many 
problems based upon a comparison of respondent’s 1981 and 1982 an- 
nual reports. The discrepancies and problems raised by complainant 
show that a determination as to whether respondent can pay a $10,000 
civil penalty can only be made upon the basis of evidence, including ex- 
tensive cross examination. Respondent had an opportunity to present 
evidence in this respect, but failed to do so. In addition, since respondent 
is not a corporation, respondent’s personal assets would have to be con- 
sidered. 

For the foregoing reasons, respondent’s petition for reconsideration 
should be denied. 
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ORDER 


Respondent’s petition for reconsideration is denied. 


SUPPLEMENTAL ORDER 
(No. 22,079) 
In re PAUL LEWIS BORNE. P&S Docket No. 6048. Order issued 
November 23, 1982, by Victor W. Palmer, Administrative Law 
Judge. Respondent is now in full compliance with the bonding re- 


quirements, therefore, the suspension provisions of the order issued 
October 28, 1982 are hereby terminated. 


DISMISSAL OF ACTION 
(No. 22,080) 


In re JERRY ARNESON. P &S Docket No. 6026. Order issued No- 
vember 15, 1982, by John G. Liebert, Administrative Law Judge. 


Upon complainant’s motion for dismissal, the action is dismissed 
without prejudice. 





LEWIS M. JUDD v. EARL BRITTON 
Cite as 41 A.D. 2221 


REPARATION DECISIONS 
(No. 22,081) 


LEwIS M. JUDD, INC. v. EARL BRITTON and LEO LANE d/b/a B&L ORDER 
BuyYERS. P&S Docket No. 5909. Decided November 26, 1982. 


Dealer—Market agency—Agent for complainant, not clarified—Obtaining 
of secret profits—Commission markup—Reparation awarded 


Where complainant contends that respondents acted as agents in individual transactions 
over a three-year period, but where respondents contend they never clarified with 
complainant whether they were acting as agents or as principals, it is concluded that 
respondents knew or should have known that complainant believed they were buy- 
ing for it as agents and not obtaining markups on the agreed commission. Therefore, 
respondents are liable to complainant for the amount in excess over the agreed com- 
mission of the three transactions where respondents acted as principals. 


John J. Casey, Presiding Officer. 
John D. Hartigan, Omaha, Nebr., for complainant. 
William B. Deas, Kansas City, Mo., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
September 4, 1980 (affidavit, investigation report exhibit 3). An 
amended complaint was filed on September 13, 1980, and a second 
amended complaint was received on September 25, 1981, and accepted 
at the hearing on October 13, 1981. Obtaining of secret profits on live- 
stock bought by respondents as agents for complainant was alleged in 
substance. The amount claimed was $24,580.09 on account of secret 
profits, plus all commissions paid to respondents by complainant, over 
an approximately-10-year course of dealings. 

Copies of the initial complaint and first amended complaint, and of an 
investigation report prepared by the Packers and Stockyards Adminis- 
tration of this Department and filed in the proceeding pursuant to the 
Rules of Practice, were served on respondents on February 10, 1981. A 
copy of the investigation report was sent to complainant on February 2, 
1981; a duplicate receipt for it, dated May 7, 1981, was received. 

Respondents filed an answer and request for oral hearing on February 
27, 1981, which was duly served on complainant. An answer to the sec- 
ond amended complaint was received on October 2, 1981, and accepted 
at the hearing on October 13, 1981. Complainant filed a reply to the 
first answer which was duly served on respondents. 
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Respondents received a copy of the second amended complaint, and 
complainant received a copy of the answer thereto, before the oral hear- 
ing. 
In August of 1981, complainant filed interrogatories and a request for 
documents and respondent filed a response thereto pointing out, correct- 
ly we find, that the Federal Rules of Civil Procedure do not apply to such 
proceedings an the Rules of Practice for such proceedings do not provide 
for such interrogatories or request for documents. In that connection see 
discussion captioned “Pre-Trial Discovery” in Fairbank v. Hardin, 429 
F.2d 264, 268, 29 A.D. 601, 605 (9 Cir., 1970), cert. den. 400 U.S. 943. 

An oral hearing was held on October 13, 1981, in Rapid City, South 
Dakota, before John J. Casey of the Office of the General Counsel of this 
Department. 

Complainant was represented by John D. Hartigan, Esq., Omaha, Ne- 
braska. Respondents were represented by William B. Deas, Esq., Kansas 
City, Missouri. Lewis M. Judd, Sr., president of complainant corpora- 
tion, respondent Ear] Britton, and two other witnesses testified. Two ex- 
hibits were received. Briefs were filed by complainant and respondents. 


FINDINGS OF FACT 


1. Complainant Lewis M. Judd, Inc. at all times material herein fed 
cattle and farmed at Big Rock, Illinois. 

2. Respondents Ear] Britton and Leo Lane at all times material herein 
were doing business as B&L Order Buyers, engaged in business as a mar- 
ket agency buying livestock on commission and as a dealer buying and 
selling livestock for their own account, in commerce, with their principal 
place of business at Butte, Montana, and so registered with the Secre- 
tary under the Act. 

3. In sporadic transactions in a course of dealings of 10 years or more 
ending in 1979, complainant contacted respondents about buying cattle, 
and bought cattle. In all of such transactions, complainant believed that 
respondents were buying for it as agents on commission, 50¢/cwt. unless 
a different commission was disclosed to complainant, and respondents 
knew or should have known this. In fact, in some of such transactions, 
respondents sold to complainant as principals, and obtained markups 
which exceeded 50¢/cwt., as follows: 


Approximate Date Excess 


Nov. 12, 1977 $ 667.55 
Nov. 6, 1978 5,183.43 
Oct. 30, 1979 2,978.16 


$8,429.14 
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4. The initial complaint herein was filed within 90 days of accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


This case involves a course of dealings of 10 years or more. Respond- 
ents were dealers and order buyers in Montana. Complainant was a feed- 
er in Illinois. Complainant’s president Lewis M. Judd, Sr. would tele- 
phone respondent Earl Britton when he wanted to buy feeder cattle and 
respondents would ship cattle to him. The parties did business with each 
other only sporadically, from time to time, and had no continuously- 
open account. Complainant dealt with other order buyers, and respond- 
ents dealt with other feeders, during the same years. Usually, respond- 
ents would act as agents, contracting with a rancher after Mr. Judd tele- 
phoned. Sometimes respondents would act as principals, selling com- 
plainant cattle for which they had contracted with a rancher before Mr. 
Judd telephoned. In the “agent” transactions the price paid by complain- 
ant would be the price negotiated with the rancher plus a commission, 
usually 50¢/cwt. In the “principal” transactions, the price paid by com- 
plainant would be as discussed between Mr. Judd and Mr. Britton and 
might or might not bear any relationship to the price previously negoti- 
ated by respondents with the rancher. 

As for whether respondents ever charged both a commission and a 
markup in the same transaction, complainant does not contend that, and 
there is nothing in the record to suggest it. Nor does complainant ex- 
press any dissatisfaction with the cattle received or the prices paid for 
them from time to time. Complainant contends that Mr. Judd and Mr. 
Britton understood that all the transactions were to be “agent” transac- 
tions and complainant was to pay the price negotiated with the rancher 
plus a commission, 50¢/cwt. unless a different commission was dis- 
closed. Respondents contend in substance that what they did was in ac- 
cord with the custom in the industry, and that there never was any such 
understanding between Mr. Judd and Mr. Britton. 

There was no written memorandum of any continuing arrangement 
between complainant and respondents. Complainant’s exhibit 1 includes 
four printed forms issued to it by respondents as memoranda of agree- 
ments for transactions in livestock, in 1971, 1972, and 1975, all showing 
complainant as “buyer” and respondents as “seller.” Also, the invoices is- 
sued by respondents to complainant on the “agent” transactions did not 
always show the commission separately, but Mr. Judd testified (Tr. 50): 


HEARING OFFICER CASEY: * * * In your experience 
over the years do you usually, when you buy cattle from an 
order buyer, receive an invoice which shows the commis- 
sion separately? 
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THE WITNESS: No, I wouldn’t say so. In other words, the 
commission, if the cattle cost $60 a hundred the bill would 
be $60.50. 


The only basis in the record for a finding about an understanding of the 
parties is the evidence about the discussion at the outset of the course of 
dealings, which would have been at least 10 years before the hearing in 
1981. Mr. Judd testified on direct examination (Tr 18 et seq): 


Q. All right. Have you in fact had an opportunity to buy 
cattle for Illinois that were located out in Montana? 


A. Thave. 
Q. Could you talk a little bit about that. 

. Well, I think when Paul McQueen left the Producers 
Organization— 

. When was that? 

. I am not sure. Probably somewhere in the late ’60’s 
when he left the Producers Organization. I told Earl 
Britton that I wanted to buy the cattle through him and 
I didn’t want another man receiving the cattle down 
there, in other words, that would be an extra commis- 
sion on the cattle and in my view it didn’t do me any 


good. So, I had been on a string of cattle, had had them 
for a year or two, the McDowell cattle. 


. When you say you had been on a string of cattle, what 
do you mean by that? 


. [had owned them prior to this year for a year or two be- 
fore. 


. The same rancher’s cattle you had purchased? 


. That’s right. 


. You had purchased in prior years for feeding? 


. That’s right. And I can’t just recall how I got the word, 
but I got the word that the McDowell cattle had been 
sold, and that’s been ten, twelve years ago, and I can’t 
exactly be sure of what took place, but apparently B&L 
organization bought the cattle, and it is my recollection 
that Paul McQueen let me know that they had bought 
them. So, I got on the phone and talked to one of the 
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McDowells and I told him that I wanted to buy the cat- 
tle but I didn’t want them to go through two commis- 
sions and he said, “All right.” He said, “You can buy the 
cattle yourself if you want to.” 


xe © ELE HS 


. As I say, this has been twelve years ago and I am not 
sure of what took place. But, anyway, he asked me if I 
wanted to go through B&L Order Buyers and I said, 
yes, I did, that I was perfectly willing to give B&L 
Order Buyers fifty cents a hundred commission to buy 
the cattle. So, that’s the way it started on my doing 
business directly with B&L Order Buyers. (emphasis 
added) 


On cross examination, he testified (Tr. 37-8): 


Q. So, you are telling me, then, the arrangement, or, your 
testimony is that the arrangement that you had with 
Mr. Britton would have been an oral communication 
and in all likelihood was a result of a conversation you 
had with Mr. Britton over the telephone? Is that in sub- 
stance correct? 


. I told Mr. Britton before the last bunch of cattle that 
the Producers handled for McDowells when we got 
through loading them that fall, I told him that when 
Paul McQueen got out of it with the Producers that I 
was—I wanted to go direct with him on the cattle buy- 


ing because I didn’t want two commissions. (emphasis 
added) 


That testimony of Mr. Judd, about what was said at the beginning of the 
course of dealings, was credible. Mr. Britton heard that testimony, testi- 
fied after it, and did not contradict it or even say that he did not remem- 
ber such words being spoken by Mr. Judd many years before. In view of 
that, we accept that testimony of Mr. Judd as true and hold that, if Mr. 
Britton did not understand that Mr. Judd wanted respondents to act 
only as agents in the parties’ dealings, he should have. 

Mr. Britton testified (Tr. 73-4) “To the average man you do business 
with, he doesn’t care who owns the cattle; if you own them, the rancher 
owns them, or what. He is interested in what they will weigh into his 
feedlot at, what price.” If that was true of most of respondent’s custom- 
ers, it was not true of complainant. When Mr. Judd telephoned Mr. Brit- 
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ton from time to time, he believed that he was making respondents his 
agents, and Mr. Britton knew or should have known this but proceeded 
with the business without clarifying to Mr. Judd whether respondents 
would act as agents or as principals in the particular transactions. 

The courts, in a dispute between a person who had the choice to be 
either an agent or a principal and a person whose agent he might have 
been, as to whether the first one rightly acted as an agent or as a princi- 
pal in a particular transaction with the second one, usually explain that 
the issue of agency is one of fact, for decision by the trier of fact on the 
basis of the evidence. However, they appear to decide against the person 
who had the choice to be either an agent or a principal. See Reed v. 
Bunger, 225 Iowa 322, 122 N.W. 2d 290 (1963); Spindler v. Krieger, 16 
Ill. App. 2d 131, 147 N.E. 2d 457 (1958); and Haines v. Biddle, 325 Pa. 
441, 188 A. 843 (1937). The evidence in this case, as shown above, sup- 
ports a finding that respondents were agents in their business with com- 
plainant. On that basis, we hold it to be an unjust practice in violation of 
section 307 (a) of the Act (7 U.S.C. 208 (a) ) for respondents to sell to 
complainant as principals when they knew or should have known that 
complainant believed that they were buying for it as agents, and obtain 
markups in excess of the commission which complainant understood 
that they were obtaining, 50¢/cwt. See also Twomey v. Mitchum, Jones 
& Templeton, Incorporated, 262 Cal. App. 2d 690, 69 Cal. Rptr. 222 at 
239-40 (1968); and Moon v. Phipps, 67 Wash. 2d 948, 411 P. 2d 157 
(1966). 

The following is intended for future reference. Persons regulated 
under the Act, to buy as agents for others and also to buy and sell for 
their own accounts, may act as agents or as principals in any transac- 
tion, but would be well advised to make certain that their customers 
know the capacity in which they act, in each transaction, in time for 
each customer to decide whether to proceed with the transaction on the 
basis chosen by such regulated person. 

The investigation report contains copies of records of respondents 
showing that, in 1977, 1978 and 1979, respondents received a total of 
$8,429.14 over and above 50¢/cwt. in transactions in which they acted 
as principals selling to complainant. Complainant can recover that. 3 
Am. Jur. 2d Agency §223. 

Complainant sought also to recover all commissions received by re- 
spondents in transactions in which they acted as agents. In this connec- 
tion, section 201.44 of the regulations under the Act (9 CFR §201.44) 
must be discussed. That regulation, except that it was amended in 1979 
to delete references to live poultry, read as follows throughout the 
course of dealings in dispute: 
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§201.44 Market agencies to render prompt accounting for 
purchases on order. 


Each market agency shall, promptly following the pur- 
chase of livestock on a commission or agency basis, trans- 
mit or deliver to the person for whose account such pur- 
chase was made, or the duly authorized agent, a true writ- 
ten account of the purchase showing the number, weight, 
and price of each kind of animal purchased, the names of 
the persons from whom purchased, the date of purchase, 
the commission and other lawful charges, and such other 
facts as may be necessary to complete the account and 
show fully the true nature of the transaction. 


The regulation required certain information from respondents when 
they purchased as agents for complainant. It is clear that respondents 
did not supply such information in the “agent” transactions with com- 
plainant. However, complainant did not complain about transactions in 
which respondents in fact acted as agents, and there is nothing in the 
record to suggest any overcharge by respondents in such transactions. It 
is pertinent to this issue that the transactions of the parties did not in- 
volve a continuous relationship such as that of an employer and an em- 
ployee, or even a continuously-open account, but were sporadic. Since 
the transactions were sporadic, we believe that they should be con- 
sidered separately. We will not order payment of reparation on account 
of the “agent” transactions since there was no complaint about those 
transactions. 

Complainant also sought to recover, on account of earlier transactions 
in which the record contains only complainant’s records of the number 
of animals and the amounts paid by it, but not the cost to respondents or 
whether respondents acted as agents or as principals or obtained more 
than 50¢/cwt. Complainant would have us assume that respondents 
overcharged it on those transactions in the same proportion as in the 
transactions in 1977-8-9. We do not believe the record to support such 
an assumption, particularly in view of the fact that the over charges 
varied between one and three percent of the amounts paid by complain- 
ant at the three times mentioned in Findings of Fact No. 3, and Mr. Brit- 
ton’s credible testimony that respondents sometimes lost money in such 
earlier transactions. 

Complainant contends that, for the transactions prior to 1977, re- 
spondents could have produced copies of microfilmed bank records 
which would disclose the facts of their transactions with complainant in 
those earlier years, but failed to do so notwithstanding a commitment to 
produce records “in their possession” of transactions with complainant. 
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(Tr. 1) There ic ~<*!.t..g in the record to suggest that such microfilmed 
bank records would show anything more than bank statements of ac- 
count, deposit slips, and cancelled checks, or would show the profit or 
loss on transactions in livestock, or that such records would be “in their 
possession” rather than in the possession of the bank. 

The most recent transaction in which respondents dealt as principals 
with complainant was in October of 1979, almost a year before the date 
the initial complaint was filed. The Act provides a 90-day limitation on 
such complaints. However, in this case, concealment occurred as a nat- 
ural consequence of the acts of respondents complained-of herein and 
found to be violative of the Act, and complainant filed the initial com- 
plaint within 90 days after learning for the first time that respondents 
had acted as principals in a transaction it. On that basis, the initial com- 
plaint was filed within 90 days after accrual of the cause of action al- 
leged therein. Baselski v. Paine, Webber, Jackson & Curtis, Inc., 514 F. 
Supp. 535 (N.D. Ill., E.D., 1981); Bays v. Hunter Sav. Ass’n., 539 F. 
Supp. 1020 (S.D. Ohio, W.D., 1982); and Dekro v. Stern Bros. & Co. , 540 
F. Supp. 406 (W.D. Mo., W.D., 1982). 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated authori- 
ty, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondents Earl Britton and Leo Lane do not 
comply with this order within the time limit in this order, complainant 
Lewis M. Judd, Inc. may within one year of the date of this order file in 
the district court of the United States for the district in which it resides 
or in which is located the principal place of business of respondents, or in 
any state court having general jurisdiction of the parties, a petition set- 
ting forth briefly the causes for which it claims damages and this order 
in the premises. That section further provides that such suit in the dis- 
trict court shall proceed in all respects like other civil suits for damages 
except‘that the findings and orders herein shall be prima facie evidence 
of the facts herein stated, and the petitioner shall not be liable for costs 
in the district court nor for costs at any subsequent stage of the proceed- 
ings unless they accrue upon its appeal. That section further provides 
that, if the petitioner finally prevails, it shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is 
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further requested that if the construction of the Act, or the jurisdiction 
to issue this order, becomes an issue in any such suit, prompt notice of 
such fact be given to the Office of the General Counsel, USDA, Washing- 
ton, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 


ORDER 


Within 30 days of the date hereof, respondents Earl Britton and Leo 
Lane shall pay to complainant Lewis M. Judd, Inc. the sum of $8,429.14 
plus interest thereon at the rate of 13% per annum, on $667.55 from 
January 1, 1978, on $5,183.43 from January 1, 1979, and on $2,578.16 
from December 1, 1979, until paid. 

Copies thereof shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,082) 


CHARLES V. SCOTT v. HAROLD GREEN. P &S Docket No. 5919. Order 
issued November 24, 1982. 


DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of a let- 
ter of complaint on July 31, 1980. An amended complaint was filed on 
October 1, 1980. Complainant alleges in substance wrongful sale of ani- 
mals belonging to complainant and failure to account for them or remit 
the proceeds of such sale. The amount claimed was not specified in that 
letter or that amended complaint, but was specified later as $75,136.65. 

Copies of the complaint and amended complaint, and of an investiga- 
tion report prepared by the Packers and Stockyards Administration of 
this Department and filed in this proceeding pursuant to the rules of 
practice (9 CFR 202.104 (c), 43 F.R. 30512), were served on respondent 
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on May 15, 1981. A copy of the investigation report was served on com- 
plainant on April 22, 1981. 

At the time of service of the copies of the complaint, amended com- 
plaint, and investigative report, respondent was notified that an answer 
thereto should be filed within 20 days after such service and that failure 
to file an answer would be deemed an admission of the allegations con- 
tained in the complaint, and the case file would be forwarded to the Of- 
fice of the Secretary for the issuance of a default order without oral 
hearing, as provided in the rules of practice at 9 CFR 202.106 (d), 43 
F.R. 30512. No answer was filed by respondent. 

The failure of respondent to file an answer within the specified time 
limit is deemed an admission of all the allegations of the complaint and a 
consent to the issuance of a final order in the proceeding, based on all 
evidence in the record, including information contained in the investiga- 
tion report. 

Respondent stated (affidavit, investigation report exhibit III-1) in 
substance that at the times material herein he owned a feedlot at 
Canadian, Texas. The investigation report indicates that it was a custom 
feedlot where respondent fed animals owned by others, at the owners’ 
expense. In such reparation cases, we do not have jurisdiction over cus- 
tom feedlot operators as such, but we do have jurisdiction over stockyard 
owners, market agencies, and dealers as defined in the Act. Respond- 
ent’s same affidavit shows that he bought about 50% of the feeder cattle 
that were brought into the feedlot, from persons in Oklahoma, Florida, 
and Mississippi as well as Texas, thus in commerce as defined in the Act, 
sometimes obtaining a commission from the customer, usually not, and 
he sold all of the cattle to packers, in Oklahoma as well as Texas, thus in 
commerce as defined in the Act, usually receiving payment from the 
packer and then writing a check to the customer. This shows that re- 
spondent was a market agency as defined in the Act in the transactions 
in which he obtained a commission, and was a dealer as defined in the 
Act in the transactions in which he did not obtain a commission. See ex- 
tensive discussion in Sterling Colorado Beef Co., 39 A.D. 184, 213-235 
(1980). In either case, market agency or dealer, respondent would be a 
person subject to the reparation provisions of the Act. Respondent’s ob- 
taining commissions, and receiving proceeds of sales, would make him 
different from the feedlot operators in Solomon Valley Feedlot, Inc. v. 
Butz, 557 F.2d 717 (10 Cir., 1977). 

Complainant alleges, and the investigation report shows, that on or 
about August 26, 1979, complainant bought 143 heifers from one Sim- 
mons, of Tulsa, Oklahoma, which were delivered to respondent’s feedlot. 
Investigation report exhibit III-3 is identified as the purchase invoice 
for them and recites that Simmons purchased them for the account of re- 
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spondent. We conclude from this that respondent purchased the cattle 
as agent for complainant, and thus that respondent acted as a dealer or 
as a market agency depending on whether he obtained a commission. 
Sterling Colorado Beef Co., supra. In either case, market agency or deal- 
er, respondent would be subject to the reparation provisions of the Act 
in such purchase. The record does not show whether complainant paid 
for those cattle. 

Investigation report exhibit III-2 reflects 143 animals owned by com- 
plainant and shows that they were designated in respondent’s records as 
Lots 120 and 121. The investigation report shows that Lots 120 and 121 
were located in Pen 14 at Hemphill Feeders, another feedlot near that of 
respondent, and that Hemphill Feeders was owned by one McMordie. in- 
vestigation report exhibit III-5 reflects an invoice issued by McMordie 
to respondent showing that, in Pen 14: 


102 animals entered October 13, 1979; 

66 animals departed December 25, 1979; 

1 animal died on January 4, 1980; 

7 animals entered on January 13, 1980; 

1 animal departed “to butcher” on January 18, 1980; 


11 animals were transferred to “Pen 1” on January 18, 
1980; 


1 animal was transferred from “Pen 30” on January 18, 
1980; 


9 animals were transferred from “Pen 7” on January 18, 
1980; and 


40 animals departed on January 21, 1980. 


Those figures do not account for 143 animals. 

Investigation report exhibit III-6 includes a document bearing re- 
spondent’s name and headed “Cattle Movement Report.” It shows 66 
heifers shipped from Lots 120 and 121 to “Dallas City Pack” on Decem- 
ber 25, 1979 for a total of $32,528.59. The same exhibit shows a check 
from Dallas City Packing, Inc. to respondent in the same amount for 66 
heifers. 

The records of respondent obtained in the investigation do not other- 
wise account for complainant’s 143 heifers. Clearly, respondent bought 
143 heifers as agent for complainant and sold them somewhere, some- 
time. He must be held to have sold them as agent for complainant and, 
thus, to have acted in that sale as a dealer or as a market depending on 
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whether he obtained a commission. Sterling Colorado Beef Co., supra. In 
either case, market agency or dealer, he would be subject to the repara- 
tion provisions of the Act in such sale. 

We have previously held failure of a market agency to account to a 
consignor for animals consigned for sale to be in violation of section 
307 (a) of the Act. M. A. Steinbron v. Waverly Sales, 32 A.D. 438 (1973). 
On that basis we hold respondent’s failure to account to complainant for 
the 143 animals sold for complaiant’s account to be an unjust practice in 
violation of section 307 (a). 

It was not possible to reconstruct from respondent’s records what re- 
spondent obtained for complainant’s cattle, or what complainant owed 
respondent for such as care and feeding while they were in respondent’s 
feedlot. However, respondent gave complainant three checks in settle- 
ment of the account, in the total sum of $75,136.65. All were returned 
for insufficient funds. Complainant’s counsel, Bradford L. Moore, Esq., 
Brownfield, Texas, filed suggested findings of fact and conclusions of 
law reflecting that complainant claims that amount. Thus the record 
shows $75,136.65 to be the amount which respondent owes complain- 
ant. 

Investigation report exhibit III-6 indicates that December 25, 1979 
was when respondent received $32,528.59 on sale of some of complain- 
ant’s animals. Investigation report exhibit III-1 indicates that all of 
them were sold by sometime in March of 1980. On that basis, interest 
will run on $32,528.59 from February 1, 1980, and on the balance from 
May 1, 1980. 

The Act provides a ninety day limitation on such complaints. How- 
ever, in this case, concealment occurred as a natural consequence of the 
acts of respondent complained-of herein and found to be violative of the 
Act. Also, the record shows clearly that complainant filed the initial 
complaint within ninety days after learning for the first time that re- 
spondent had disposed of his animals without accounting to him for 
them. Thus the complaint was filed within ninety days after accrual of 
the cause of action alleged therein. See Baselski v. Paine, Webber, Jack- 
son & Curtis, Inc., 514 F. Supp. 535 (N.D. Ill., E.D., 1981); Dekro v. 
Stern Bros. & Co., 540 F. Supp. 406 (W.D. Mo., W.D., 1982); Bays v. 
Hunter Sav. Ass’n., 539 F. Supp. 1020 (S.D. Ohio, W.D., 1982). 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4,1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 
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Under that section if respondent Harold Green does not comply with 
this order within the time limit in this order, complainant Charles V. 
Scott may within one year of the date of this order file in the district 
court of the United States for the district in which he resides or in which 
is located the principal place of business of respondent, or in any state 
court having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which he claims damages and this order in the 
premises. That section further provides that such suit in the district 
court shall proceed in all respects like other civil suits for damages ex- 
cept that the findings and orders herein shall be prima facie evidence of 
the facts herein stated, and the petitioner shall not be liable for costs in 
the district court nor for costs at any subsequent stage of the proceed- 
ings unless they accrue upon his appeal. That section further provides 
that, if the petitioner finally prevails, he shall be allowed a reasonable 
attorney’s fee to be taxed and collected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act, or the jurisdiction 
to issue this order, becomes an issue in any such suit, prompt notice of 
such fact be given to the Office of the General Counsel, USDA, Washing- 
ton, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). 

The reparation awarded below should be considered paid to whatever 
extent the complainant has received payment of the money which com- 
plainant claimed herein. 


ORDER 


Within thirty days from the date of this order, respondent Harold 
Green shall pay to complainant Charles V. Scott the sum of $75,136.65 
plus interest thereon at the rate of 13 percent per annum, from February 
1, 1980 on $32,528.59, and from May 1, 1980 on the balance, until paid. 

Copies hereof shall be served on the parties. 
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(No. 22,083) 


MERLYN SMITH v. RICK P. GROVE. P & S Docket No. 5898. Order is- 
sued November 24, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
October 7, 1980. The substance of the claim was purchase and receipt of 
livestock and failure to pay for it. The amount claimed was $54,625.00. 

Copies of the complaint, and the investigation report prepared by the 
Packers and Stockyards Administration of this Department and filed in 
this proceeding pursuant to the Rules of Practice, were served on re- 
spondent Rick P. Grove on December 29, 1980. A copy of the investiga- 
tion report was served on complainant the same day. 

Respondent did not timely file an answer. However, after being given 
an extension of time in which to do so, respondent by counsel David G. 
Trojan, Esq., Enid, Oklahoma, filed an answer alleging in substance ac- 
cord and satisfaction. 

Since no oral hearing was requested by either party, a written hearing 
was held as provided in Rule 13 of the Rules of Practice, 9 CFR 
§202.113. Nothing was received from either party in response to the no- 
tices served pursuant to that procedure. Since no evidence was received 
from either party under the written hearing procedure, this decision is 
prepared on the basis of the information in the investigation report. See 
Rule 4 (c) of the Rules of Practice. 

The initial written complaint named as respondents Rick P. Grove and 
John Keith. The investigation report shows clearly that Rick P. Grove 
was engaged in business buying livestock on commission, and thus was a 
market agency as defined in the Act. However, it contains nothing to 
show that Mr. Keith was so engaged in business. On that basis Mr. Keith 
was not served herein as a respondent. 

The investigation report also shows clearly that respondent Rick P. 
Grove was acting in the transactions involved herein as agent for Mr. 
Keith as a disclosed principal. Specifically, investigation report exhibit 
3, the memorandum of agreement for the sale of the livestock in dispute, 
is signed by Mr. Keith as “buyer,” by complainant as “seller,” and by re- 
spondent Rick P. Grove as “witness.” We have previously held that an 
agent for a disclosed principal is not liable for the price of livestock pur- 
chased in the absence of an agreement that he would be so liable. Arnold 
Livestock v. Pearson, 32 A.D. 448 (1973); Central Nebr. Com. Co. v. 
Pearson, 32 A.D. 456 (1973). The dealer in those cases, Pearson, was 
later held liable for the purchase price of the livestock in question on the 
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basis that, in maintaining a surety bond under 7 U.S.C. 204, he had obli- 
gated himself in such purchases. Arnold Livestock Sales Co. v. Pearson, 
383 F. Supp. 1319, 35 A.D. 1242 (D. Nebr., 1974); Central Nb. Comm. 
Co. v. Pearson, Civ. 73-L-189, U.S.D.C., D. Nebr., 1975, 35 A.D. 1239. 
Respondent Rick P. Grove, so far as the record in this case shows, was 
not so bonded. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR §2.35, as au- 
thorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See 
also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 ed., appendix p. 
764). 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice. 

On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

The complaint herein is hereby dismissed. 

Copies hereof shall be served on the parties. 
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COURT DECISION 


PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COMPANY, 
INC. Order issued October 29, 1982. (Cause No. IP81-449C) 
(USDA PACA Docket No. 2-5513) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 
INDIANAPOLIS DIVISION 


SATISFACTION OF JUDGMENT 


Plaintiff, Premium Elkton Potatoes, Inc., hereby acknowledges satis- 
faction on the judgments entered in favor of plaintiff and against de- 
fendant Process Supply Company, Inc. in this action as follows: 

1. Receipt on October 10, 1982 of $9,838.47 in full satisfaction of the 
judgment awarding attorney’s fees in favor of Premium Elkton Pota- 
toes, Inc. entered on June 24, 1982. 

2. Payment of $39,438.76 received on October 29, 1982 in complete 
satisfaction on the judgment in favor of Premium Elkton Potatoes, Inc. 
entered on January 21, 1982. 
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DISCIPLINARY DECISIONS 
(No. 22,084) 


In re LOS ANGELES BANANA DISTRIBUTORS, INC. PACA Docket No. 
2-6067. Decided September 28, 1982. 


Failure to pay—Publication of facts—Default 


Respondent’s failure to pay 17 sellers for the purchase of 131 lots of fruits and vegetables 
constitutes willful, flagrant and repeated violations of the Act. The facts and cir- 
cumstances set forth shall be published. 


Edward M. Silverstein and Diane Langton, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on July 19, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 


Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period January 1981 through October 1981, 
respondent purchased and accepted, in interstate and foreign commerce, 
from 17 sellers, 131 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $126,083.52. 

A copy of the complaint was served upon respondent on July 22, 1982, 
which complainant has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Los Angeles Banana Distributors, Inc., is a corpora- 
tion whose address is 805 Produce Center Building, Los Angeles, Cali- 
fornia 90021. 

2. Pursuant to the licensing provisions of the Act, license number 
740009 was issued to respondent on July 3, 1973. This license was re- 
newed annually, but terminated July 3, 1982, when respondent failed to 
pay the required annual license fee. 
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3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1981 through October 1981, respondent purchased and 
accepted in interstate and foreign commerce from 17 sellers, 131 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $126,083.52. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 131 transaction set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 


ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon parties. [The Decision and Order be- 
came final on November 5, 1982.—Ed.] 


(No. 22,085) 


In re SWAIN PRODUCE AND EGG Co., INC. d/b/a COLUMBUS PRODUCE 
Co. PACA Docket No. 2-6068. Decided September 28, 1982. 
Failure to pay—Publication of facts—Default 


Respondent’s failure to pay 22 sellers for the purchase of 16 lots of fruit and vegetables 
constitutes willful, flagrant and repeated violations of the Act. The facts and cir- 
cumstances set forth shall be published. 


Edward M. Silverstein and Diane Langton, for complainant. 
Ha! H. H. McClanahan, Columbus, Ohio, for respondent 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on July 19, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period May 1981 through September 1981, re- 
spondent purchased and accepted, in interstate and foreign commerce, 
from 22 sellers, 116 lots of fruit and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $220,736.98. 

A copy of the complaint was served upon respondent on July 23, 1982. 
On August 9, 1982, respondent filed an answer admitting the material 
allegations contained in the complaint. Therefore, upon the motion of 
the complainant for the issuance of a Default Order, the following Deci- 
sion and Order is issued without further investigation or hearing pursu- 
ant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. The address of respondent Produce Co., is P.O. Box 744, Columbus, 
Mississippi 39702. 

2. Respondent is not, and was not, licensed under the PACA. How- 
ever, respondent carried on the business of a commission merchant, 
dealer or broker, as those terms are defined in section 1 of the PACA (7 
U.S.C. 499a) and was, therefore, subject to the licensing provisions of 
the PACA at the time of the transactions alleged herein. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1981 through September 1981, respondent purchased and 
accepted in interstate and foreign commerce from 22 sellers, 116 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $220,736.98. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 116 transactions set forth in Finding of Fact No. 3, above, consii- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 
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ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon parties. [The Decision and Order be- 
came final on November 5, 1982.—Ed.] 


(No. 22,086) 


In re HARBOR BANANA DISTRIBUTORS, INC. PACA Docket No. 
2-6019. Decided October 6, 1982. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly with respect to 83 transactions con- 
stitutes willful, repeated and flagrant violations of the Act for which respondent’s 
license is revoked. 


Diane Langton and Edward Silverstein, for complainant. 
William B. Kiekhofer, Los Angeles, Calif., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on May 13, 1982, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period January 1981 through August 1981, 
respondent purchased and accepted, in interstate and foreign commerce, 
from 11 sellers, 83 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
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agreed purchase prices or balances thereof in the total amount of 
$799,899.54. 

A copy of the complaint was served upon respondent on May 21, 1982, 
which complaint was answered on June 14, 1982. However on July 29, 
1982, respondent withdrew its answer. Therefore, upon the motion of 
the complainant for the issuance of a default order, the following Deci- 
sion and Order is issued without further investigation or hearing pur- 
suant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Harbor Banana Distributors, Inc., is a corporation 
whose address is P.O. Box 660, Long Beach, California 90801. 

2. Pursuant to the licensing provisions of the Act, license number 
208523 was issued to respondent on June 16, 1965. This license was re- 
newed annually, but terminated on June 16, 1982, when respondent 
failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period January 1981 through August 1981, respondent purchased and 
accepted in interstate and foreign commerce from 11 sellers, 83 lots of 
fruit and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $799,899.54. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 83 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent's license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final on November 16, 1982—Ed.] 
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(No. 22,087) 


Inre K.T.SALEM, INC. PACA Docket No. 2-5894. Decided October 
14, 1982. 


Failure to make full payment promptly—Revocation of license 
Respondent’s failure to make full payment promptly with respect to 54 transactions consti- 


tutes willful, repeated and flagrant violations of the Act for which respondent's li- 
cense is revoked. 


Edward M. Silverstein, for complainant. 
Deborah L. Cook, Akron, Ohio, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “PACA”), instituted by a complaint filed on December 
8, 1981, by the Diréctor, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 


leged in the complaint that, during the period March 1981 through Sep- 
tember 1981, respondent purchased and accepted, in interstate or for- 
eign commerce, from 8 sellers, 54 lots of potatoes, being a perishable 
agricultural commodity, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$220,333.42. A copy of the complaint was served on respondent and it 
filed a timely answer denying the substantive allegations in the com- 
plaint. A hearing was first set for June 8, 1982, in Akron, Ohio. How- 
ever, on June 4, 1982, respondent’s representative called to request a de- 
lay inasmuch as its counsel had withdrawn. In response thereto, the 
hearing was reset for August 3, 1982, also in Akron, Ohio. On July 30, 
1982, respondent’s representative phoned to suggest that the hearing be 
set aside because, since its bankruptcy had been converted to a Chapter 7 
and it was no longer operating, he was prepared to consent to revocation 
of its license and a finding that it committed willful, flagrant and re- 
peated violations of the PACA. Complainant’s counsel, on August 4, 
1982, by Express Mail, sent respondent a proposed Consent Decree. 
However, respondent, although having earlier agreed, refused to execute 
it in the agreed form. 

Complainant has now moved for a decision based on the oral repre- 
sentations and admissions of respondent. This motion was served upon 
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respondent September 24, 1982, and by document filed under date of 
October 5, 1982, the respondent set forth the following: 


ANSWER TO MOTION FOR DECISION OR, IN THE 
ALTERNATIVE REQUEST FOR SETTING OF 
DATE CERTAIN FOR HEARING 


Comes now respondent and states that it has no objec- 
tion to decision being made on complainant’s motion filed 
September 21, 1982, however respondent moves that its 
agreement to this decision is upon condition that the fol- 
lowing allegations be made a part of the findings of facts 
in this case: 


1. That respondent or its principals were en- 
gaged in the manufacture and sale of potato 
chips from 1927 until 1982 and that business 
and financial conditions beyond its control 
caused it to operate at a loss from 1977 - 
1982. 


. That it was common knowledge that K. T. 
Salem, Inc. was experiencing extreme finan- 
cial difficulties from 1978 - 1982 and its pota- 
to suppliers were aware of this and willing to 
sell it because they felt that the company 
would be able to pay for these potatoes. That 
Respondent respectfully submits that there is 
a distinction between “willful and flagrant” re- 
fusal to pay and financial inability beyond its 
control to pay. 


. That in 1980 Respondent’s shareholder’s per- 
sonally borrowed $260,000.00 and loaned it to 
Respondent in an effort to enable it to become 
financially stable and to meet its responsibil- 
ities under the Perishable Agricultural Com- 
modities Act, 1930 (as amended). 


. That Respondent did not at any time or in any 
manner intend to violate the Act.” 


On October 6, 1982, the Complainant filed “Complainant’s Response 
to Respondent’s Answer to Motion” which set forth the following: 


“This is complainant’s response to respondent’s Answer 
to complainant’s Motion for Decision or, in the alternative, 
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Request for Setting of Date Certain for Hearing. The re- 
spondent, in its Answer, conditions its consent to the pro- 
posed order on the inclusion in the order of four state- 
ments. Inasmuch as these statements make legally incor- 
rect conclusions or contain statements of fact which have 
no support in the record, it is respectfully submitted that 
none of the four statements has a place in any decision and 
order. In the event that the Administrative Law Judge 
does not feel constrained to issue an order as proposed by 
complainant, it is respectfully suggested that she has no al- 
ternative but to set a date certain for hearing. It is re- 
quested that said hearing be set as soon as possible.” 


A review of the record pleadings herein indicates that an oral hearing 
would serve no useful purpose, and, would entail the expenditure of 
funds on the part of the litigants. Therefore, upon motion of the com- 
plainant for the issuance of a decision, and after taking into consider- 
ation the aforesaid Answer thereto and the Complainant’s response, the 
following Decision and Order is issued without further investigation or 
hearing. 


FINDINGS OF FACT 


1. Respondent, K. T. Salem, Inc. is a corporation whose address is 
317-325 W. Bowery St., Akron, Ohio 44307. 

2. Pursuant to the licensing provisions of the Act, license number 
107806 was issued to respondent on June 4, 1974, was renewed annual- 
ly, and was next subject to renewal on or before, June 4, 1982. 

3. By notice in writing, dated May 19, 1981, respondent was notified 
that a review of its records disclosed that it was failing to make prompt 
payment for fruits and vegetables purchased and received in interstate 
commerce without justification and that failure to make full payment 
promptly of the agreed purchase prices for perishable agricultural com- 
modities received in interstate or foreign commerce was a violation of 
the PACA. This notice was attached as Exhibit I to the Complaint. In ad- 
dition, respondent was warned of the consequences which could follow if 
respondent continued to fail to comply with the prompt payment provi- 
sion of the PACA. 

4. Asmore fully set forth in paragraph 6 of the complaint, during the 
period March 1981 through September 1981, respondent purchased and 
accepted in interstate and foreign commerce, from 18 sellers, 54 lots of 
potatoes, but failed to make full payment promptly of the agreed pur- 
chase prices, or balances thereof, in the total amount of $220,333.42. 
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CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the 54 transactions set forth in Finding of Fact No. 4, above, constitutes, 
pursuant to published decisions of the Department of Agriculture, will- 
ful, repeated and flagrant violations of section 2 of the PACA (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.189 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on November 22, 1982.—Ed.] 


(No. 22,088) 


Inre TOMATOES, INC. PACA Docket No. 2-5921. Decided November 
1, 1982. 


Failure to pay promptly—Revocation of license—Consent 


Respondent consented to an order revoking its license for failing to make full payment 
promptly with respect to 45 lots of perishable agricultural commodities. 


Edward M. Silverstein, for complainant. 
dim Coate, Pearland, Texas, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding brought pursuant to the provisions of 
the Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.; hereinafter the “PACA”), the Regulations promul- 
gated pursuant to the PACA (7 CFR 46.1 through 46.45), and the Rules 
of Practice Governing Formal Adjudicatory Administrative Proceedings 
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Instituted By the Secretary (7 CFR 1.130 through 1.151; hereinafter the 
“Rules of Practice”). The proceeding was instituted by a complaint filed 
on January 20, 1982, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agricul- 
ture. It is alieged, in the complaint, that Tomatoes, Inc., (hereinafter “re- 
spondent”), violated section 2 of the PACA (7 U.S.C. 499b) by failing to 
make full payment promptly of the agreed purchase prices for 45 lots of 
perishable agricultural commodities, for a total of $372,481.21. Re- 
spondent filed an answer, on February 10, 1982, in which it denied vio- 
lating the PACA. 

An oral hearing was held on October 27, 1982, before Administrative 
Law Judge John G. Liebert, in Houston, Texas. Complainant was repre- 
sented by Edward M. Silverstein, Esq., Office of the General Counsel, 
U.S. Department of Agriculture, Washington, D.C. 20250. Respondent 
was represented by Jim Coate, Esq., P.O. Box 212, Pearland, Texas 
77581. 

At the hearing, respondent withdrew its defenses and consented to the 
issuance of an order revoking its license. Respondent, also, waived its 
rights under section 10 of the PACA and its right of appeal, and re- 
quested that the order be issued effective as soon as possible. 


FINDINGS OF FACT 


1. Respondent is a Texas corporation whose address is 3118 Produce 
Row, Houston, Texas 77023. 

2. Pursuant to the licensing provisions of the PACA, license number 
790302 was issued to respondent on November 13, 1978. This license 
was renewed annually and is next subject to renewal on or before No- 
vember 13, 1982. 

3. During the period September 1980 through May 1981, respondent 
purchased, received, and accepted 45 lots of perishable agricultural com- 
modities, from 10 sellers in interstate and foreign commerce, but failed 
to make full payment promptly of the agreed purchased prices, or bal- 
ances thereof, in the total amount of $372,481.21. Of this amount, 
$224,662.05 remains unpaid. The details of these transactions are more 
fully set forth in $5 of the Complaint. 

4. The acts of respondent in failing to make full payment promptly of 
the agreed purchase prices for the 45 lots of perishable agricultural com- 
modities it purchased, received, and accepted, as more specifically al- 
leged in $5 of the Complaint, constitute willful, flagrant and/or repeated 
violations of section 2 of the PACA (7 U.S.C. 499b). 
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CONCLUSIONS 


Respondent has committed willful, repeated and flagrant violations of 
the PACA and consented to the issuance of the following order. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on this date. 
Copies hereof shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,089) 


In re PRODUCE BROKERS, INC. PACA Docket No. 2-6081. Ruling is- 
sued November 8, 1982. 


RULING ON CERTIFIED QUESTIONS 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge William J. Weber certified to the Judicial 
Officer three questions on October 29, 1982, relating to the handling of 
the case. 

The first question is whether respondent’s general denial of the allega- 
tions in the complaint is offset by implied admissions so as to warrant 
entry of a decision without a hearing. The complaint charges respondent 
with willfully committing repeated and flagrant violations of the Act by 
failing to pay nine sellers a total of $500,191.41 in 85 transactions dur- 
ing the period September 1980 through June 1981. Although respond- 
ent’s answer “denies such allegations,” it is clear in respondent’s answer 
and amended answer that it is not denying the transactions alleged in 
the complaint but, rather, is denying that the transactions constitute 
willful, flagrant and repeated violations of the Act. 

Respondent’s answer alleges that it has worked out settlement agree- 
ments with all of its creditors except the largest. However, if the settle- 
ment agreements provide for acceptance of partial payment of the pur- 
chase prices in full satisfaction of the debts, such partial payment does 
not constitute full payment, and does not negate a violation of the Act." 


1. In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1136 (1981); In re United Fruit & 
Vegetable Co., 40 Agric. Dec. 396, 404 (1981), aff'd, No. 81-1554 (8th Cir. Jan. 21, 1982), 
cert. denied, 50 U.S.L.W. 3944 (U.S. June 1, 1982) (No. 81-1930); In re Kafcsak, 39 Agric. 
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In any event, it is not necessary to determine whether the settlement 
agreements provide for partial payment since respondent’s answer ad- 
mits that no settlement agreement has been reached with the largest 
creditor, involving the failure to pay $329,224.21 for produce involved 
in 44 transactions during the period September 1980 through June 
1981. These 44 violations over a nine-month period, totalling 
$329,224.21, are far more than is needed to warrant a finding that re- 
spondent has committed repeated ? and flagrant * violations of the Act. 
Accordingly, a finding of fact should be made that respondent has com- 
mitted repeated and flagrant violations of § 2 of the Act without a hear- 
ing, in view of the implied admissions in respondent’s answer. 

Although 44 violations over a nine-month period would be willful, as 
that term is used in the Administrative Procedure Act, American Fruit 


Cont 

Dec. 683, 685 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981); In re Baltimore Tomato 
Co., 39 Agric. Dec. 412, 413-14 (1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 
809, 810 (1978); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1639-40 (1976), 
aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas 
Packing Co., 34 Agric. Dec. 1879, 1884-87 (1975); In re M & H Produce Co., 34 Agric. Dec. 
700, 733-40 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); 
In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1887-88, 1892, 1896, 1899-1900 (1974), 
aff'd, 524 F.2d 1255, 1258 (5th Cir. 1975). 

2. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 
278 F.2d 606, 610 n 6 (3d Cir. 1960); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 
1169 (1982), appeal docketed, No. 82-1843 (D.C. Cir. July 26, 1982); In re Atlantic Pro- 
duce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. de- 
nied, 439 U.S. 819 (1978); accord, In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116 (1982), 
appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C., Inc., 41 Agric. Dec. 
734, 740-44 (Apr. 14, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 
(1981), appeal docketed, No. 81-4397 (5th Cir. Sept. 29, 1981); In re The Connecticut Cel- 
ery Co., 40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 
112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982); In re M. & H. Produce Co., 
34 Agric. Dec. 700, 748 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 
920 (1977). 

3. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re Finer Foods Sales 
Co., 41 Agric. Dec. 1154, 1169-70 (1982), appeal docketed, No. 82-1843 (D.C. Cir. July 
26, 1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116 (1982), appeal dismissed, No. 
82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C., Inc., 41 Agric. Dec. 734, 740-44 (1982); In re 
Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), appeal docketed, No. 
81-4397 (5th Cir. Sept. 29, 1981); In re The Connecticut Celery Co., 40 Agric. Dec. 1131, 
1135 (1981); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112-13 (1981), aff'd mem., No. 
81-1446 (D.C. Cir. Jan. 19, 1982); In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd, No. 76-1613 
(9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & H. Produce Co., 34 Agric. 
Dec. 700, 747 (1975), affd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 
(1977). See, also, Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.) (involving the continuation 
of business activities during a period when respondents knew they were in serious financial 
difficulty), cert. denied, 389 U.S. 835 (1967). 
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Purveyors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per 
curiam), cert. denied, 101 S. Ct. 1701 (1981); In re Shatkin, 34 Agric. 
Dec. 296, 298-314 (1975), no finding of willfulness should be made since 
it is not necessary to a disposition of this case, i.e., no license is being 
suspended or revoked.‘ 

The second and third questions relate to whether a hearing should be 
held to afford respondent an opportunity to present mitigating circum- 
stances, e.g., particularly to show that its violations were caused by a 
sudden, serious illness of its president and the state of the economy. 
Other mitigating circumstances would relate to respondent’s efforts to 
enter into settlement agreements with all of its creditors, many of which 
are continuing to do business with respondent; the improvement in the 
health of respondent’s president; respondent’s prior good record; and the 
efforts of persons responsibly connected with respondent to seek oppor- 
tunity to rehabilitate the business by continuing with uninterrupted em- 
ployment in the only industry they know. Judge Weber asks whether 
such evidence should be received “(1) to negate wilfulness, (2) to excuse 
failure to comply, [or] (3) . . . to reduce the sanction?” 

Since no finding of willfulness is necessary, evidence to negate willful- 
ness is irrelevant. Moreover, it has repeatedly been held under the Act 
that all excuses are routinely rejected in determining whether payment 
violations occurred or whether violations were willful since “the Act 
calls for payment—not excuses.” ° Similarly, all excuses as to why pay- 


4. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1256 n. 1 (5th Cir. 1975); In re C. B. 
Foods, Inc., 40 Agric. Dec. 961, 970-71 (1981), aff'd mem., No. 81-2197 (3d Cir. Mar. 29, 
1982), cert. denied, No. 81-2207 (Oct. 4, 1982); In re Kafcsak, 39 Agric. Dec. 683, 685-87 
(1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981); accord, In re Atlantic Produce Co., 35 
Agric. Dec. 1631, 1641 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 US. 
819 (1978); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 262-63 (1973), affd, 
491 F.2d 988, 993-94 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

5. In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1171 (1982), (non-payment because 
of financial difficulties and respondent’s bank froze its bank account), appeal docketed, No. 
82-1843 (D.C. Cir. July 26, 1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 
(1982) (non-payment because of bankruptcy of another firm owing respondent 
$776,459.23), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re V.P.C., Inc., 41 
Agric. Dec. 734, 746-47 (1982) (non-payment because of financial difficulties); In re The 
Connecticut Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment because re- 
spondent suddenly and unexpectedly lost a major sales account); Jn re United Fruit and 
Vegetable Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because of financial difficul- 
ties), aff'd, No. 81-1554 (8th Cir. Jan. 21, 1982), cert. denied, 50 U.S.L.W. 3944 (U.S. June 
1, 1982) (No. 81-1930); In re Columbus Fruit Co., 40 Agric. Dec. 109, 113 (1981) (non-pay- 
ment because respondent lost a major sales account and a large supplier changed its course 
of dealing with respondent, demanding cash on delivery), aff'd mem., No. 81-1446 (D.C. 
Cir. (Jan. 19, 1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) (non-payment be- 
cause of strike and failure of others to pay respondent), aff'd, No. 80-3406 (6th Cir. Dec. 
18, 1981); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978) 
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ment was not made promptly are routinely ignored since “the Act calls 
for payment—not excuses.” ° 

Although mitigating circumstances are generally considered in deter- 
mining sanctions in the Department’s disciplinary cases, all excuses as to 
why payment was not made have been disregarded in determining the 
sanction in cases involving failure to pay under the Perishable Agricul- 
tural Commodities Act in view of the statutory provisions and the na- 
ture and history of the program. In re Esposito, 38 Agric. Dec. 613, 
632-40 (1979). For the reasons set forth in Esposito, there are no miti- 
gating circumstances suggested by this record that would reduce the 
sanction for failure to pay $329,224.21 in 44 transactions over a nine- 
month period. 

Judge Weber’s final question—“What might constitute mitigation to 
reduce the sanction?”—involves a hypothetical question that need not be 
determined here. It is sufficient for present purposes to rely on settled 
precedent holding that the customary excuses for payment violations 
are ignored in determining sanctions under the Perishable Agricultural 
Commodities Act. Such excuses include violations caused by financial 
difficulties resulting from a variety of reasons, such as the failure of a 
large creditor to pay respondent, business recessions, strikes, adverse 


(non-payment because of failure of others to pay respondent); In re Catanzaro, 35 Agric. 
Dec. 26, 31 (1976) (non-payment because of railroad strike), affd, No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. 
Dec. 236, 266-68 (1973) (non-payment because of financial difficulties), aff'd, 491 F.2d 
988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, In re Wayne Cusimano, Inc., 40 
Agric. Dec. 1154, 1157 (1981) (non-payment because of financial difficulties, including dif- 
ficulty in collecting from others), appeal docketed, No. 81-4397 (5th Cir. Sept. 29, 1981); 
In re C. B. Foods, Inc., 40 Agric. Dec. 961 (1981) (non-payment because respondent lost a 
major sales account and three large suppliers would no longer extend credit), aff'd mem.., 
No. 81-2197 (3d Cir. Mar. 29, 1982), cert. denied, No. 81-2207 (Oct. 4, 1982); In re Atlan- 
tic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment because of fi- 
nancial difficulties), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); 
In re Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of an- 
other firm owing respondent over $130,000.00); In re King Midas Packing Co., 34 Agric. 
Dec. 1879, 1883, 1885 (1975) (non-payment because of financial difficulties); In re Bailey 
Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment because of financial difficul- 
ties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment because of finan- 
cial difficulties). 

6. In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (delayed payment because of fi- 
nancial difficulties); In re L. R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 
(1978) (delayed payment because of financial difficulties resulting from weather conditions 
and withdrawal from business of a brother); In re Southwest Produce, Inc., 34 Agric. Dec. 
160, 167-68 (delayed payment because of financial difficulties resulting from inexperi- 
ence, overbuying and credit sales), affd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 180-31 (delayed payment because of uncollectable ac- 
counts), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975). 
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weather conditions, sudden loss of a major account, ill health of a key 
person, etc. 

It will be time enough to determine what extraordinary circumstance, 
such as war, 1932 type depression, collapse of the national banking sys- 
tem, etc., might constitute mitigation to reduce or eliminate a sanction 
under the Perishable Agricultural Commodities Act if such a circum- 
stance is presented on the record of a case. 

Furthermore, neither the Administrative Law Judge nor the Judicial 
Officer is actually determining the sanction in this case. We are merely 
finding as a fact that respondent has committed flagrant and repeated 
violations of § 2 of the Act. Congress has specified the consequences 
flowing from that finding of fact. 7 U.S.C. §§ 499d (b) and (c); 499h (b). 

Although the consequences flowing from a finding that a person has 
committed flagrant or repeated violations of § 2 of the Act do not apply 
where a suspension order was issued and the suspension period has ex- 
pired (7 U.S.C. § 499h (b) (2) ), it is well settled that if the authority to 
suspend or revoke a license were to be exercised in a case such as this, 
the license would be revoked rather than suspended.’ 

For the foregoing reasons, an initial decision should be issued in which 
it is found that respondent has committed flagrant and repeated viola- 
tions of the Act. The sanction resulting from that finding has been im- 
posed by Congress. 


7. E.g.,In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), appeal docketed, 
No. 82-1843 (D.C. Cir. July 26, 1982); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 
1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusi- 
mano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), appeal docketed, No. 81-4397 (5th Cir. 
Sept. 29, 1981); Jn re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 
81-1446 (D.C. Cir. Jan. 19, 1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 
(1980); In re Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 
Agric. Dec. 721, 723, 726 (1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), affd, 
No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 
39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981). 
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REPARATION DECISIONS 
(No. 22,090) 


ADRIAN GERSZEWSKI POTATO COMPANY v. ALBERT MILLER AND 
COMPANY. PACA Docket No. 2-5889. Decided November 5, 
1982. 


Oral contract, unclear terms—Genuine dispute—Acceptance of check— 
Accord and satisfaction—Complaint and counterclaim dismissed 


Where an accord and satisfaction was established due to complainant’s negotiation of re- 
spondent’s check in full settlement, the complaint must be dismissed. Respondent’s 
counterclaim for damages is also dismissed for lack of proof. 


Edward M. Silverstein, Presiding Officer. 
Jack C. Hodny, Grafton, N. Dak., for complainant. 
Theodore G. Gertz, Chicago, Ill., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499z et seq.). Complain- 
ant filed a timely complaint in which it seeks a reparation award of 
$5,834.16 against respondent in connection with a transaction in inter- 
state commerce involving 18 loads of potatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the formal complaint and filed an answer thereto denying any liabil- 
ity to complainant and counterclaiming in the amount of $18,000.00. 

Although the amount stated in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in §47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s Report of Investigation. Additionally, the parties were given the 
opportunity to submit further evidence by way of verified statements. 
Complainant filed an Opening Statement, respondent an Answering 
Statement, and complainant a Statement in Reply. Both parties filed 
briefs. 
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FINDINGS OF FACT 


1. Complainant, Adrian Gerszewski Potato Company, is a corporation 
whose mailing address is Rural Route #3, Grafton, North Dakota 58237. 

2. Respondent, Albert Miller and Company, is a corporation whose 
mailing address is P.O. Box 268, Blue Island, Illinois 60406. 

3. At all pertinent times, both parties were licensed under the Act. 

4. On or about November 1, 1980, the parties entered into an oral con- 
tract whereby complainant agreed to sell and respondent agreed to buy 
potatoes. Complainant alleges the oral agreement called for the purchase 
and sale of no fixed amount of “field run potatoes for the sum of $3.00 
per cwt.” to be shipped by semi-truck “with no deductions or rejections 
at the receiving end, all freight payable by respondent.” Respondent 
claims the oral agreement called for no fixed amount of “85% U.S. #1 
bulk potatoes for the sum” of $3.00 per cwt., f.o.b., but “with deduction 
and rejections” permitted on delivery. It further alleges that complain- 
ant agreed to “clear” and properly grade the potatoes so that there would 
be no mud or frost on” them. 

5. During the period November 3, 1980, through November 6, 1980, 
the complainant shipped 18 loads of potatoes to respondent who re- 
ceived and accepted them. With respect to these loads, complainant in- 
voiced respondent $22,612.20. On January 31, 1981, respondent ten- 
dered a check in the amount of $16,778.04 to complainant in full satis- 
faction of the indebtedness for the 18 loads of potatoes. After receiving 
the check, complainant phoned respondent with regard to the missing 
balance of $5,834.16, and was told that the amount in the check would 
be all respondent would pay due to the poor condition of the potatoes. 
On February 3, 1981, complainant wrote the respondent demanding a 
further payment. Respondent, by letter of February 27, 1981, responded 
informing complainant that no further payment would be forthcoming. 
At some time thereafter, complainant negotiated respondent’s 
$16,778.04 check. 

6. An informal complaint was filed on April 13, 1981, which was 
within nine months of when the causes of action stated herein accrued. 


CONCLUSION 


There are several disputes between these parties worthy of note. First, 
there is a serious question as to whether complainant proved all of its af- 
firmative allegations relating to the terms of the contract between the 
parties because, aside from the $3.00 per cwt. price, the remaining 
terms of the agreement are not clear; second, there is a serious question 
as to whether respondent proved all of its affirmative allegations regard- 
ing its claimed damages because it failed to submit specific proof as to 
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them. However, insofar as concerns the complaint, these issues are moot 
because complainant accepted respondent’s check in full satisfaction of 
the latter’s indebtedness for the 18 loads of potatoes. We reach this con- 
clusion because there appears to be a genuine dispute between the 
parties as to all of the terms of the contract, particularly as to whether 
respondent could reject any or all loads and as to the quality of the pota- 
toes that complainant needed to ship. Since at the time complainant 
negotiated the respondent’s check, it was aware that there was this dis- 
agreement, that respondent claimed the right to make deductions, and 
that it asserted that the amount in the check was sent in full satisfaction 
of the parties’ agreement there was, thus, an accord and satisfaction 
which relieves respondent of any further liability. W. J. Wescott Co. v. 
J. F. Feeser, Inc., 19 Agric. Dec. 1037 (1960); R. Patt Brokerage v. Spra- 
cale Fruit Co., 17 Agric. Dec. 939 (1958). The classic elements of accord 
and satisfaction appear here: there was a genuine dispute as to what the 
contract was between the parties and as to the amount due complainant 
by respondent; and complainant was put on notice by respondent that 
the latter intended its check as full payment. Thus, even though com- 
plainant may have intended, as it claims, otherwise, its acceptance of the 
respondent’s check resulted in full satisfaction as to respondent’s in- 
debtedness for the 18 loads of potatoes. Landsman Packing Co. v. Bos- 


ton Frozen Foods, 18 Agric. Dec. 1198 (1959). Accordingly, the com- 
plaint must be dismissed. 

Since respondent failed to satisfy its burden of proof as to the damage 
it claims, the counter-claim must also be dismissed. 


ORDER 


The complaint is dismissed. 
The counter-claim is dismissed. 
Copies of this order shall be served on the parties. 
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(No. 22,091) 


KAPLAN’S FRUIT AND PRODUCE Co., INC. v. SIX L’S PACKING CoO., 
Inc. PACA Docket No. 2-5940. Decided November 5, 1982. 


Rejection following acceptance—Wrongful act—Complaint, 
dismissed—Counterclaim, granted 


Where complainant wrongfully rejected the tomatoes by rejecting them after acceptance, 
and where complainant is claiming reimbursement for trucking the tomatoes to re- 
spondent’s new customer, it is concluded that the cost of trucking is a result of com- 
plainant’s wrongful act and is equal to the damages respondent is entitled. There- 
fore, the complaint is dismissed. Respondent’s counterclaim for the price and 
freight of the tomatoes complainant retained and sold is granted. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,760.00 in connection with a 
transaction in interstate commerce involving the shipment of a truck- 
load of tomatoes. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed 
and asserted a counterclaim in the amount of $31.75 arising out of the 
same transaction. Complainant filed a reply to the counterclaim which 
did not address the allegations made therein. 

The amount claimed herein does not exceed $15,000.00 and the 
shortened procedure provided in the Rules of Practice (7 CFR 47.20) is 
therefore applicable. Under such procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given the 
opportunity to file evidence in the form of sworn statements. Com- 
plainant did not file an opening statement. Respondent filed an answer- 
ing statement. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Kaplan’s Fruit and Produce Co., Inc., is a corporation 
whose address is 762 Market Court, Los Angeles, California. At the time 
of the transaction involved herein complainant was licensed under the 
Act. 

2. Respondent, Six L’s Packing Co., Inc., is a corporation whose ad- 
dress is P.O. Box 1987, Hollywood, Florida. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about December 10, 1980, respondent sold and shipped to 
complainant a load of tomatoes consisting of 1,056 20-pound cartons of 
extra large “Garden Rich” brand at $6.00 per carton, plus .15 for pallet- 
izing, and 704 20-pound cartons of large “Garden Rich” brand at $5.50 
per carton, plus .15 for palletizing, for a total price of $10,472 f.o.b. 

4. The tomatoes were federally inspected at shipping point on De- 
cember 8, 1980, with the following results in relevant part: 


CAR/TRAILER OR TRUCK NO.: D33070 F1. 

SIZE: 5x6 & Lgr., 20 pounds 1056; 6x6, 20 pounds 704 
DECAY: None 

BRAND: Garden Rich 

GRADE: U.S. Combination 


zknwekewkeK xk 


TOTAL NO. CONTAINERS: 1760 


5. The tomatoes arrived at complainant’s place of business on the 
morning of December 16, 1980. Complainant unloaded the tomatoes 
from the truck and made a few deliveries to customers. At 6:15 a.m. on 
December 16, 1980, the tomatoes were federally inspected at com- 
plainant’s place of business in Los Angeles, California, with the follow- 
ing results in relevant part: 


CAR NO., TRAILER LIC.: Lot Inspection 
WHERE INSPECTED: 762 Market Court 


Products 

Inspected: TOMATOES in cartons printed, ‘Garden Rich Tomatoes, 
Six L’s Packing Company, Hollywood Florida, Net Wt. 20 
Ibs, 9.07 Kg. Produce of U.S.A.’ stamped, ‘Federal State In- 
spected Florida ISP No. House No. 170 Date Dec 9’ and to 
denote size (6x6, 5x6 and larger noted). Applicant states 
700 cartons (6x6) and 1100 cartons (5x6 and larger). 


Condition 
Of Load: Stacked at above location. 
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Condition 
Of Pack: Well filled. 


Temperature 
Of Product: In various cartons from 43 to 54 degrees F. 


Size: Meets MO 966 size requirements as stamped. 


Quality: Clean, well developed, mostly well, many fairly well formed, 
and smooth. From 5 to 25% average 17% grade defects, 
mostly growth cracks and misshapen. 

Condition: Average approximately 20% turning and pink, 75% light 
red and red. Average 4% decay. From 8 to 40%, average 
17% damage by sunken discolored areas, generally 
occurring over shoulders. 


Fails to grade U.S. No. 1 account grade defects. Now con- 
tains approximately 60% U.S. No. 1 quality, 4% decay, 17% 
sunken discolored areas. 


6. The contract was negotiated through two brokers, Dan Mandel of 
Mandel Produce Co., Inc., in Pompano Beach, Florida, and Ron Reis of 
Fiesta Sales, Nogales, Arizona. On December 16, 1980, immediately 
following the federal inspection, Ron Reis, on instruction from com- 
plainant, requested that Six L’s Packing inform him as to whether Kap- 
lan Fruit was to handle the tomatoes for their account or to place the to- 
matoes elsewhere. Respondent requested that the tomatoes be delivered 
to Alpha Beta Warehouse, La Habra, California. The tomatoes were then 
delivered by complainant on its own trucks to Alpha Beta. 

7. An informal complaint was filed on May 6, 1981, which was within 
9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the alleged cost of deliver- 
ing the subject tomatoes from its place of business in Los Angeles, Cali- 
fornia, to Alpha Beta in La Habra, California. Complainant alleges that 
the cost of such delivery was $1.00 per carton or $1,760.00. It is com- 
plainant’s contention that the load of tomatoes purchased from respond- 
ent was required by the contract between the parties to be 85% U.S. No. 
1 f.o.b. Complainant states that since the tomatoes did not make good 
delivery, as shown by the federal inspection taken on December 16, 
1980, the cost of transporting the tomatoes to Alpha Beta, done at re- 
spondent’s request, should be paid by respondent. 

Respondent maintains that the tomatoes were sold as U.S. Combina- 
tion grade f.o.b., and that the federal inspection taken at destination 
shows that the tomatoes made good delivery under such terms. The evi- 
dence is in conflict as to what the agreed terms of the contract were, and 
it is not necessary that we decide this issue. 
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It is abundantly clear from the record that complainant accepted the 
tomatoes on arrival by unloading all of the tomatoes from the truck. In 
addition, complainant distributed a few cartons of tomatoes to its cus- 
tomers. Ron Reis, President of Fiesta Sales, Inc., stated in a letter to the 
Department, which was attached as an exhibit to the Department’s re- 
port of investigation, that: 


The tomatoes failed to grade on account of condition at 
which time Six L’s Packing Co. was notified and given in- 
spection. 


I requested from Six L’s Packing whether Kaplan Fruit 
was to handle tomatoes for their account or if they wish to 
place them elsewhere. 


Nowhere does complainant dispute the brokers’ statement as quoted 
above and such statement accords well with that given by respondent. 
To confront a shipper with the alternatives of having produce handled 
for the shipper’s account or having such produce placed somewhere else 
amounts to (see Cove Valley Packers v. Pilgrim Fruit, 26 A.D. 1293 
(1967) ) complete disclaimer by the receiver of title to the produce. We 
conclude that complainant rejected the subject tomatoes after having ac- 


cepted such tomatoes. Section 2 of the Act (7 U.S.C. 499b) states in rele- 
vant part that: 


It shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce- 


zknwekekwkk x 


(2) For any dealer to reject or fail to deliver in accordance 
with the terms of the contract without reasonable cause 
any perishable agricultural commodity bought or sold or 
contracted to be bought, sold, or consigned in interstate or 
foreign commerce by such dealer; 


xkweewkwk xk 


The regulations (7 CFR 46.2 (bb) ) define “Reject without reasonable 
cause” as meaning, in part, “Any rejection following an act of ac- 
ceptance.” 

In this case complainant’s rejection of the tomatoes, following ac- 
ceptance of such tomatoes by removing them from the original truck, 
necessitated incurring an additional expense for the hauling of the 
tomatoes to respondent’s new customer. It should be noted that com- 
plainant has not made any claim for damages flowing from respondent’s 
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alleged breach of contract in failing to make good delivery. Rather, com- 
plainant claims reinbursement for the alleged $1.00 per carton cost of 
trucking the tomatoes from its place of business to Alpha Beta. Since 
such cost is a direct result of complainant’s own wrongful act, namely re- 
jection following acceptance, it cannot be allowed to recover such 
amount. Although complainant hauled the tomatoes at respondent’s re- 
quest, and normally would be entitled to reimbursement for such haul- 
ing, such hauling resulted from complainant’s wrongful rejection, and 
the cost is found to be exactly equal to the damages to which respondent 
is entitled as a result of complainant’s wrongful rejection after ac- 
ceptance. Accordingly, the complaint should be dismissed. 

Respondent asserted a counterclaim in the amount of $31.75, the 
price, including freight, of 5 cartons of tomatoes which respondent 
states complainant retained and sold. Complainant has not attempted to 
rebut this claim and we find that complainant is liable to respondent for 
such amount. Complainant’s failure to pay respondent the sum of $31.75 
is a violation of section 2 of the Act for which reparation should be 
awarded to respondent with interest. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $31.75, with interest thereon at the rate of 
13% per annum from January 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,092) 


MERIT PACKING COMPANY v. GARDEN STATE FARMS, INC. PACA Dock- 
et No. 2-5982. Decided November 5, 1982. 


F.o.b. sale—Abnormal transportation—Warranty of suitable shipping 
condition, voided—Rejection, wrongful—Damages—Reparation awarded 


Where complainant sold to respondent a carload of carrots f.o.b., and where the warranty 
of suitable shipping condition is voided due to the abnormal temperatures during 
transit, it is concluded respondent’s rejection of the load was wrongful. Therefore, 
respondent is liable to complainant for the difference between the contract price and 
the net proceeds received from the resale of the carrots. 


George S. Whitten, Presiding Officer. 
Thomas Oliveri, Newport Beach, Calif., for complainant. 
Frank V. Charles, Chelsea, Mass., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,976.48 in connection with the 
sale and shipment of one truckload of carrots in interstate commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation was served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed. 

The amount claimed does not exceed $15,000.00 and the shortened 
method of procedure provided in the Rules of Practice (7 CFR 47.20) is 
therefore applicable. Under such procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given an 
opportunity to file evidence in the form of sworn statements. Com- 
plainant filed an opening statement, and respondent filed an answering 


statement. Complainant also filed a statement in reply. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Merit Packing Company, is a corporation whose ad- 
dress is P.O. Box 1649, Salinas, California. 
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2. Respondent, Garden State Farms, Inc., is a corporation whose ad- 
dress is 3655 South Lawrence Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 

3. On or about July 15, 1981, complainant sold and shipped to re- 
spondent, by rail, a carload of carrots as follows: 1,000 48-1 lb. mesh 
cello, High Score brand at $7.65; 200 24-2 lb. mesh cello, High Score 
brand, at $7.65; 150 25 lb. Poly Loose, High Score brand, at $4.15; and 
500 50 lb. sacks of loose, High Score brand, at $8.15; plus $450.00 for 
top ice, for a total invoice price of $14,327.50. 

4. The car was released to the railroad at 4:30 p.m. on July 15, 1981, 
in Salinas, California, and arrived in the terminal yard in Philadelphia, 
Pennsylvania, at 2:30 a.m. on July 22, 1981. The car was ordered in at 
6:00 a.m. on July 22, and placed at 1:00 p.m. on July 22. 

5. On July 23, 1981, at 9:45 a.m., the carrots on the car were federally 
inspected at the siding of Garden State Farms, Inc., in Philadelphia, 
Pennsylvania, with the following results in relevant part: 


CAR NO.: SPFE 450739; KIND: Mechanical Refrigerator; 

WHERE INSPECTED: Applicant’s Siding. 

Condition 

of Equipment: Temperature control unit not in operation. 

Products 

Inspected: Topped CARROTS in film bags printed Hi-Score California 
Carrots, net wt. 16 oz. (1 lb.) or 32 oz. (2 lb.) or 50 Ib. net wt.’ 
or ‘25 lb. net wt.’ Each printed’ Merit Packing Co., Salinas, 
CA.’ Each one pound or two pound bags packed master film 
bags printed ‘48 - 1 lb. bags’ or ‘24 - 2 lb. bags.’ Applicants 
count: 500 - 50 Ib. bags; 125 - 25 lb. bags; 200 24 - 2 lb. 
bags; 1000 - 48 - 1 lb. bags. 

Condition 

of Load: Through lengthwise and crosswise load. 4 to 8 rows, 10 to 
15 layers, 12 to 24 inches top ice. 


Temperature 
of Product: Various locations: 45°F. to 46°F. 


Condition: 50 lb. lot: Generally firm. Damage by fresh cracks 4 to 
18%, average 9%, Average less than 1% soft rot. 
25 lb. lot: Firm. No soft rot. 
24 - 2 1b. lot: Generally firm. Damage by fresh cracks from 
8 to 16%, average 13%. Average less than 1% soft rot. 
48 - 1 lb. lot: Generally firm. Soft rot from 6 to 10% in 
most samples, some none, average 5%, Bacterial Soft Rot in 
various stages. 


Inspection made during partially unloading. 
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6. Respondent rejected the carload of carrots on July 23, 1981, and 
made a timely communication of such rejection to complainant. Com- 
plainant placed the load of carrots with Quaker City Produce Co., in 
Philadelphia, Pennsylvania. This firm rendered an accounting showing 
total sales of $18,395.70, with delivery cost of $380.00 and allowances 
of $146.50, leaving “Gross Sales” of $17,868.40. Expenses were shown 
as follows: freight - $4,814.98; Dem. or Det. - $140.01; inspections - 
$32.00; sampling - $97.50; Ctg. to store - $925.00; handling - $185.00; 
selling charge - $2,322.89; or total expenses of $8,517.38 with net 
proceeds of $9,351.02. 

7. The formal complaint was filed on November 2, 1981, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent states in its answering statement that the purchase price 
for the subject carrots “was based on the USDA Fruit and Vegetable 
Market News for Central California for carrots of U.S. No. 1 quality and 
condition.” Respondent further states that it “refused SPFE 450739 
carrots which failed to grade U.S. No. 1 on arrival destination to the 
shipper. . .” However, the memorandum of sale issued by the broker who 
negotiated the contract between the parties herein, Produce Center of 


Salinas, California, does not state that the carrots were to be any U.S. 
Grade. The same is true of the invoice sent by complainant. Respondent 
attached to its answer copies of the “Central California Vegetable Re- 
port” published by the Federal-State Market Service in Salinas, Cali- 
fornia. The July 16, 1982, report shows f.o.b. shipping point sales for 
July 15, as follows: 


CARROTS (48 1 lb film bags in sacks) 


SALINAS - KING CITY, CA: Demand very good MARKET 
SLIGHTLY HIGHER 48s 8-9.50 occasional 7.50 50 lb. sacks 
loose large 8.50 - 9.50 


On the basis of all the evidence we conclude that the carrots were soid to 
respondent without any grade specification. 

It is uncontested on the record that respondent made an effective re- 
jection of the carrots to complainant. Consequently the basic question 
for decision herein is whether such rejection was wrongful or rightful, or 
in other words, whether the carrots made good delivery for carrots sold 
on an f.o.b. basis without any grade specification. 

The most prominent defect shown by the Federal inspection at des- 
tination is the presence of fresh cracks in the subject carrots. Such 
cracks, however, are not considered when determining whether good de- 
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livery was accomplished for no grade carrots. Indeed, the U.S. Standards 
for Grades of Topped Carrots (7 U.S.C. §2851.2360 et seq.) do not allow 
growth cracks (a not identical but similar condition) to be scored against 
the U.S. No. 1 grade unless such cracks constitute serious damage. The 
remaining condition defect was Bacterial Soft Rot which was not pres- 
ent at all in a small lot of the carrots and present in less than one percent 
of two other lots. The 48 - 1 lb. cello bag lot of carrots, which constituted 
approximately 56% of the load by weight, showed an average of 5% Bac- 
terial Soft Rot in various stages. The U.S. Standards for Grades of 
Topped Carrots (7 CFR §2851.2360 et seq.) allow 2% soft rot for U.S. 
No. 2 carrots at shipping point. Whether this load of no grade carrots, as 
a whole, made good delivery at destination presents us with a somewhat 
borderline question. Conditions during transit, which are the buyer’s re- 
sponsibility, are therefore an important consideration. 

The complainant claims that the car was in transit for an abnormally 
long period of time and submitted a schedule from the railroad showing 
that the scheduled service between Salinas and Philadelphia by the route 
taken by the subject car is six days. The car left Salinas in the late after- 
noon of July 15, and arrived on July 22, and was inspected on July 23. 
Thus, the length of time between release at shipping point and avail 
ability of the car for unloading at destination was a few hours less than 
seven days. We do not feel that this length of time is abnormal. 

Attached to respondent’s answering statement was a communication 
from the railroad which showed that a carrier inspection was made at 
11:35 a.m. on July 22, revealing commodity temperatures of 36° top 
and 39° bottom. Temperatures taken by the carrier along the route were 
stated to be between 42° on the first day, 37° on the fourth day, 35° on 
the fifth day, 34° on the sixth day, and 36° on the seventh through the 
ninth day. In addition, the federal inspection at destination showed 
product temperatures at various locations in the load of 45 to 47 de- 
grees. The desired transit temperature for carrots is 32°F. (See Protec- 
tion of Rail Shipments of Fruits and Vegetables, Agricultural Handbook 
No. 195). We think that the relative small amount of decay present in 
the carrots can be attributed to the abnormally high temperatures as 
shown by the Federal inspection at destination. We find, therefore, that 
the warranty of suitable shipping condition was voided due to abnormal 
transportation, and conclude that respondent’s rejection was wrongful. 

The Uniform Commercial Code section 2-703 provides in relevant 
part that, “Where the buyer wrongfully rejects . . . , then with respect to 
any goods directly affected ..., the aggrieved seller may . . . (d) resell 
and recover damages as hereafter provided (Section 2-706).” Section 
2-706 provides in relevant part that “Where the resale is made in good 
faith and in a commercially reasonable manner the seller may recover 
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the difference between the resale price and the contract price together 
with any incidental damages allowed under the provisions in this Article 
(Section 2-710), but less expenses saved in consequence of the buyer’s 
breach.” (See D’Arrigo Bros. Co. of California v. Supermarkets General 
Corporation, 35 A.D. 1923 (1976) ). Respondent in its answering state- 
ment challenged certain of the expenses of the resale made by Quaker 
City Produce Co., namely, the $925.00 charge for cartage to stores; the 
$380.00 charge for delivery; the $185.00 charge for handling; the 
$140.01 charge for demurrage or detention; and the $146.50 charge for 
allowances. Complainant made no reply whatsoever to respondent’s 
challenge though it had ample opportunity to do so. There were no credit 
memos attached to the accounting to substantiate the allowances of 
$145.00 and there was nothing on the freight bill to substantiate the 
$140.01 demurrage charge. Consequently, these charges will be dis- 
allowed. The breakdown on the accounting for cartage to the store shows 
that 15 cents per item was charged for handling and 35 cents per item 
for cartage for a total of $925.00. In addition, Quaker City charged 
$380.80 cartage on delivered prices and an additional handling charge of 
$185.00 (10 cents per item). These charges seem excessive to us, and 
since respondent challenged these charges early in this proceeding and 
complainant made no reply to such challenge, we will allow only one half 
of such charges, or $745.40. The total expenses which we find to be 
allowable as incidental expenses of the resale (see UCC §2-710) are 
$8,014.27. This amount deducted from the total proceeds of the resale, 
or $18,395.70, leaves $10,381.43 as the amount properly received by 
complainant from the resale of the carrots. The difference between this 
amount and the contract price of $14,327.50 is $3,946.07 which we find 
to be complainant’s damages resulting from respondent’s wrongful rejec- 
tion of the carrots. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,946.07, with interest thereon at 
the rate of 13% per annum from August 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,093) 


APPLE JACK ORCHARDS v. M. OFFUTT BROKERAGE Co., INC. PACA 
Docket No. 2-5992. Decided November 8, 1982. 


Accord and satisfaction, failure to prove—Breach of contract, failure to 
prove—Counterclaim, dismissed—Reparation awarded 


Where respondent failed to prove its claim that an accord and satisfaction took place or 
complainant breached the contract, respondent is liable to complainant for the full 
purchase price of the apples, less the amount already paid. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,931.66 in connection with the 
sale and shipment of apples in interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying liability 
to complainant, and asserting a counterclaim, in the amount of 
$2,700.00, arising out of the same transaction. Complainant filed a 
reply to the counterclaim denying any liability thereunder. Since the 
amount of damages claimed in neither the complaint nor counterclaim 
exceeds $15,000.00, the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. 
In addition, complainant filed an opening statement. Respondent did 
not file an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack D. Slusarenko, doing business 
as Apple Jack Orchards, whose address is Route 2, P.O. Box 355, Milton- 
Freewater, Oregon. At the time of the transactions involved herein com- 
plainant was not licensed under the Act. 
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2. Respondent, M. Offutt Brokerage Co., Inc., is a corporation whose 
address is 8282 Moberly Lane, Dallas, Texas. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about October 21, 1980, complainant sold to respondent, and 
shipped to respondent’s customers in Dallas, Texas, 964 trayboxes of 
apples at $5.82 per box, f.o.b., for a total price of $5,610.48. 

4. On or about October 22, 1980, complainant sold to respondent and 
shipped to respondent’s customers in Dallas, Texas, 1,010 boxes of tray- 
pack apples at $5.82 per box, f.o.b., for a total price of $5,878.20. 

5. On or about October 23, 1980, complainant sold to respondent and 
shipped to respondent’s customers in Hartzell and Culman, Alabama, 
937 boxes of traypack apples at $5.82 per box, f.o.b., for a total price of 
$5,453.34. 

6. On or about October 30, 1980, complainant sold to respondent and 
shipped to respondent’s customer in Shreveport, Louisiana, 1,000 tray- 
pack boxes of apples at $5.82 per box, f.o.b., for a total price of 
$5,820.00. 

7. On or about October 31, 1980, complainant sold to respondent and 
shipped to respondent’s customer in Oklahoma, 950 traypack boxes of 
apples at $5.82 per box, f.o.b., for a total price of $5,529.00. 

8. On or about November 14, 1980, complainant sold to respondent 
and shipped to respondent’s customers in Dallas, Texas, 1,000 traypack 
boxes of apples at $6.75 per box, f.o.b., for a total price of $6,750.00. 

9. The total price of the apples purchased by respondent from com- 
plainant is $35,041.02. Respondent has paid complainant $32,109.36, 
leaving a balance still due and owing to complainant of $2,931.66. 

10. An informal complaint was filed on April 21, 1981, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Respondent, in effect, admits the purchase, receipt and acceptance of 
the subject apples at the prices set forth in the findings of fact. However, 
respondent contends that the apples contained water core or were other- 
wise, in some unspecified way, nonconforming. Respondent submitted 
no inspection certificates covering the apples on arrival at destination 
which would support its claim that the apples were in any way noncon- 
forming. In addition we note that water core does not develop or spread 
in transit or storage but rather, under certain circumstances, may even 
diminish or disappear while in storage. See Market Diseases of Apples, 
Pears, and Quinces, Agriculture Handbook No. 376, page 70. Water core 
would thus be scored as a quality defect rather than a condition defect. 
We further note that at least of some of the apples were federally in- 
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spected at shipping point and that they were graded U.S. Extra Fancy 
without any mention of water core. 

Respondent alleges that it entered into a compromise and settlement 
of complainant’s claims in regard to the apples, after their arrival at des- 
tination, by which complainant accepted the $32,139.36 which it has so 
far been paid toward the original purchase price of the apples. The 
record shows that payment for the apples was made by several different 
checks each of which contained a statement that “by endorsement this 
check when paid is accepted in full payment of the following account” 
with a listing of the account underneath. There is no showing that com- 
plainant made any written protest or exception when it endorsed the 
checks. Consequently, were there nothing else in the record we would 
agree that endorsement of such checks following a dispute relative to the 
apples would amount to an accord and satisfaction. However, com- 
plainant has alleged in his sworn complaint and at other points in the 
record, that when he received the checks he would each time contact re- 
spondent’s sales agent, Herb Gillett, and each time would be told to go 
ahead and cash the check and that the amount would be made right 
later. Respondent has submitted no credible evidence in rebuttal to this 
allegation by complainant. Specifically, respondent did not submit a 
statement by Herb Gillett nor did respondent offer any explanation as to 
why such a statement was not submitted. It is well settled that the 
burden of establishing accord and satisfaction is upon the party pleading 
it. Furthermore, a statement on a check such as the one on the checks 
drawn by respondent in this case, which requires acceptance of the check 
as full payment of an account, may be waived by the party who drew the 
check. See Stephenson Brick Co. v. Bessemer Engineering & Construc- 
tion Co., 218 Ala. 325, 118 So. 570 (1928). We conclude that respondent 
in this case waived the condition on its checks. 

Since respondent accepted the subject apples it became liable to com- 
plainant for the full purchase price thereof, or $35,041.02. Respondent 
has not sustained its burden of proving either accord and satisfaction or 
a breach of contract and therefore is liable to complainant for the full 
purchase price of the apples, less the amount already paid, or $2,931.66. 
Respondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 

Since respondent’s counterclaim is based on its allegation of breach of 
contract, and respondent has failed to prove such breach of contract, the 
counterclaim should be dismissed. In addition, we note that there is no 
showing in the record that complainant was licensed or subject to license 
under the Act. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,931.66, with interest thereon at the rate 
of 13 percent per annum from December 1, 1980, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,094) 


FARMER'S SALES OF TEXAS, INC. v. FOOD TOWN STORES, INc. PACA 
Docket No. 2-5884. Decided November 8, 1982. 


Contractual agreement, failure to prove existence of—Complaint, 
dismissed 
Where complainant failed to prove there was a contractual agreement with respondent in- 


volving the three subject loads of produce, the complaint must be dismissed. 


Edward M. Silverstein, Presiding Officer. 
Scott Toothaker, McAllen, Tex., for complainant. 
Thomas M. Caddell, Salisbury, N.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation in the 
amount of $30,474.70 in connection with three transactions in inter- 
state commerce involving cantaloupe and watermelon. 

A copy of the report of investigation was served upon each of the 
parties. The respondent was also served with a copy of the formal com- 
plaint and filed an answer thereto denying any liability to complainant. 

Although the amount claimed in the complaint exceeds $3,000, the 
parties have waived oral hearing and, therefore, the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR §47.20) 
was followed. Under this procedure, the verified pleadings of the parties 
were considered a part of the evidence in the case, as was the Depart- 
ment’s report of investigation. The parties were also given an oppor- 
tunity to file further evidence in the form of sworn statements. Com- 
plainant filed an opening statement, respondent filed an answering 
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statement, and complainant filed a statement in reply. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Farmer’s Sales of Texas, Inc., is a corporation whose 
mailing address is P.O. Box 4624, McAllen, Texas 78502-4624. 

2. Respondent, Food Town Stores, Inc., is a corporation whose mail- 
ing address is P.O. Box 1330, Salisbury, North Carolina 28144. At all 
pertinent times, respondent was licensed under the Act. 

3. On or about April 20, 1981, respondent entered into a contract 
with Tri-State Brokerage (hereinafter “Tri-State”), whose mailing ad- 
dress was P.O. Box 952, Thomasville, North Carolina 27360, for the pur- 
chase and sale of 350 crates of cantaloupe. The total contract price in- 
cluding pre-cooling, top ice, and temperature recorder was $13,498.36. 
Tri-State billed respondent this amount on its invoice number 8842, 
dated April 23, 1981. Respondent paid Tri-State the amount of the in- 
voice by its check number 036343, dated May 7, 1981. Tri-State ac- 
quired the cantaloupe from complainant which shipped them directly to 
respondent on a truck bearing Alabama license number 50738. On June 
8, 1981, respondent received complainant’s invoice number 3964 dated 
April 21, 1981, also for the subject load of cantaloupe. The total of this 
invoice including pre-cooling, top ice, and temperature recorder was 
$9,768.50. 

4. On or about April 24, 1981, respondent entered into a contract 
with Tri-State for the purchase and sale of 350 crates of cantaloupe. The 
total contract price including pre-cooling, and temperature recorder was 
$13,186.42. On or about April 28, 1981, Tri-State issued its invoice 
number 8869 to respondent in that amount. Respondent, on or about 
May 12, 1981, paid Tri-State for this load by its check number 037032. 
Tri-State acquired the cantaloupe from complainant. On or about April 
24, 1981 complainant shipped the cantaloupe directly to respondent on a 
North Carolina truck bearing license number L10736. On or about June 
8, 1981, respondent received complainant’s invoice number 4003, dated 
April 25, 1981, in the amount of $9,382.50, also for the subject load of 
cantaloupe. 

5. On or about April 27, 1981, respondent entered into a contract 
with Tri-State for the purchase and sale of 350 crates of cantaloupe and 
125 cartons of watermelon. The total contract price was $13,545.25. On 
or about April 30, 1981, Tri-State issued its invoice number 8892 in that 
amount to the respondent which, on or about May 14, 1981, issued its 
check number 037306 in payment for the invoice to Tri-State. Tri-State 
acquired the cantaloupe and watermelon from complainant which 
shipped them directly to respondent on board trucks bearing North 
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Carolina license numbers LD4814 and L14888. On or about June 15, 
1981, respondent received complainant’s invoice number 4037 dated 
April 29, 1981, also for the subject load of cantaloupe and watermelon. 
6. The formal complaint was filed on September 1, 1981, which was 
within nine months after the cause of action stated herein accrued. 


CONCLUSIONS 


As the moving party, complainant has the burden of proving its case. 
La Casita Farms v. Johnson City Prod. Co., 34 Agric. Dec. 506 (1975). 
Included within this burden of proof is the burden of proving that there 
was a contractual agreement between the parties. Food Sales Co. v. 
Smeltzer Orchard Co., 18 Agric. Dec. 1209 (1959). In the instant case, 
complainant has failed to do so. 

Complainant alleges that Tri-State Brokerage Co., functioned as a 
broker in the three transactions which are the subject of this case. It has 
offered no proof, such as a Brokers’ Memorandum, which would serve to 
prove its allegation. Respondent, to the contrary, alleges that Tri-State 
Brokerage Co., was the seller to it with regard to the three loads of 
produce. It has supported its allegation by submission of invoices from 
Tri-State Brokerage Co., relating to the three subject transactions. 
Further proof was its payment to Tri-State Brokerage Co., for the full 
amounts of the three Tri-State invoices. 

The only evidence complainant offered which would tend to show that 
a contract existed between it and the respondent were three invoices 
which were dated on or about the dates of the three respective ship- 
ments. However, respondent claims not to have received any of these in- 
voices until June 8, 1981, on which date it received two of them; the 
third being received June 15, 1981. Complainant claims that it gave 
copies of the invoices to the truckers at the time of the shipments. How- 
ever, inasmuch as the invoices are dated one or two days after the ship- 
ments, this statement lacks credibility. Consequently, we must hold that 
complainant failed to satisfy its burden of proving that a contract 
existed, involving these 3 loads of cantaloupe and watermelon, between 
it and respondent. 

Inasmuch as complainant has failed to establish that there was a con- 
tractual agreement with respondent involving the three subject loads of 
produce, the complaint must be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 22,095) 


GILMEISTER FARMS, INC. v. H. C. SCHMIEDING PRODUCE Co., INC. 
PACA Docket No. 2-5962. Decided November 8, 1982. 


Rejection, effective—Wrongful rejection, failure to prove—Complaint, 


Where complainant failed to prove respondent wrongfully rejected a trucklot of potatoes, 
the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 449a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,352.05, in connection with a 
transaction in interstate commerce involving a truckload of potatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount of damages claimed herein does not exceed $15,000.00 
and the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is therefore applicable. Under this proce- 
dure, the verified pleadings of the parties are considered a part of the 
evidence in the case as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to file evidence in the 
form of sworn statements. Complainant filed an opening statement and 
respondent filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Gilmeister Farms, Inc., is a corporation whose ad- 
dress is 204 Cty A, Rosholt, Wisconsin. 

2. Respondent, H. C. Schmieding Produce Co., Inc., is a corporation 
whose address is P.O. Box 369, Springdale, Arkansas. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. During the last week of November, 1980, complainant sold to re- 
spondent one trucklot of bulk Russet Burbank potatoes, weighing 
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41,375 pounds, at a price of $6 per hundredweight. The potatoes were 
shipped on December 1, 1980, from Rosholt, Wisconsin, to respondent’s 
customer in Montgomery, Alabama. 

4. On the day of arrival of the potatoes in Montgomery, Alabama, re- 
spondent rejected such potatoes to complainant. 

5. The informal complaint was filed on June 30, 1981, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant contends that the subject potatoes were sold as field run 
and unwashed, on a f.o.b. basis, but with the contract destination being 
unknown to complainant. Respondent disputes each of these contentions 
and specifically states that the potatoes were sold as 85% U.S. No. 1 or 
better, Size A, and while the contract specified f.o.b., the potatoes were 
purchased on a delivered basis as far as grade and quality. In addition, 
respondent maintains that the contract destination was specified and 
known to complainant. Neither party to this proceeding offered state- 
ments in evidence by the person directly involved in the transaction on 
their behalf. 

The one point on which the parties herein appear to be in substantial 
agreement is that the subject potatoes were rejected on the day of arrival 
by respondent and that such rejection was communicated by respondent 
to the son of respondent’s President who was admittedly an employee of 
respondent. On the basis of all the evidence in the file we find that there 
was an effective rejection of the potatoes. 

Complainant has the burden of proving by a preponderance of the evi- 
dence, that both the contract terms which it has alleged and the rejec- 
tion by respondent was wrongful. Heggeblade-Marguleas-Tenneco v. 
Fisher Foods, 33 A.D. 1443 (1974); and Bud Antle, Inc. v. J. M. Fields, 
Inc. a/t/a Worldwide Produce, 38 A.D. 844 (1979). Respondent has 
alleged that there was substantial decay in the potatoes on arrival and 
that this was the reason for the rejection. Complainant failed to have the 
potatoes inspected after the respondent’s rejection and consequently has 
failed to prove by a preponderance of the evidence that respondent’s re- 
jection was wrongful. See, O. D. Huff, Jr., Inc. v. Pagano & Sons, 21 
A.D. 385 (1962). The complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 22,096) 


L-n-L PACKING, INC. v. PRECIOSA PACKING HOUSE, INC. PACA Docket 
No. 2-5897. Decided November 8, 1982. 


Negotiation of check—Accord and satisfaction—Complaint, 
dismissed—Counterclaim, dismissed 


Where complainant negotiated a check issued by respondent and where no protest or re- 
strictive endorsement was made by complainant when the check was cashed, accord 
and satisfaction was established, and the complaint, therefore is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 (a) et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $6,790.00, in connection with a 
transaction involving the shipment of a truckload of avocados in foreign 
commerce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing the amount claimed 
and asserted a counterclaim in an unspecified amount against com- 
plainant arising out of the same transaction. 

Although the amount claimed exceeds $3,000.00, the parties waived 
oral hearing and the shortened procedure provided in the Rules of Prac- 
tice (7 CFR 47.20) is therefore applicable. Under such procedure, the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to file evidence in the form of sworn 
statements. However, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, L-n-L Packing, Inc., is a corporation whose address is 
P.O. Box 1501, Homestead, Florida. At the time of the transaction in- 
volved herein complainant was licensed under the Act. 
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2. Respondent, Preciosa Packing House, Inc., is a corporation whose 
address is P.O. Box 440572, Miami, Florida. At the time of the transac- 
tion involved herein respondent was licensed under the Act. 

3. On or about August 10, 1980, complainant sold to respondent one 
truckload of U.S. Combination grade avocados, consisting of 1400 
double flats, sizes 14, 16, 18, and 20, at $10.00 per double flat. Respond- 
ent took possession of the avoados at complainant’s dock and shipped 
them to its customer in San Juan, Puerto Rico. 

4. The avocados arrived at the place of business of respondent’s cus- 
tomer in San Juan, Puerto Rico on or about August 13, 1980, and were 
federally inspected at 2:55 p.m. with the following results in relevant 
part: 


TRAILER LIC.: PRMZ 594-096 

KIND: Refrigerated 

WHERE INSPECTED: Applicant’s warehouse 

Condition 

Of Equipment: Temperature unit in operation. 

Products 

Inspected: AVOCADOS in cartons printed: “Brooks, J. R. Brooks & 
Sons, Inc., Homestead, Florida “marked to denote count (18 
noted). stamped: “Florida 130/02/8-07”. Applicant’s (sic) 
states: 1000 cartons. 

Condition 

Load: Partly unloaded, through load, 3 to 5 rows, 3 to 10 layers. 
2nd thru 8th layer dooble (sic) stripped. 

Condition 

of Pack: Tight in trays. 

Temperature 

of Product: 50°F. 

Condition: Many firm ripe, few firm. Range from 22 to 100% in most 
cartons, many none, average 41% Soft. No decay. 

Remarks: Applicant states above trailer unloaded from S.S. 
Fortaleza. Inspection restricted to Brooks lot only, above 


noted trailer also contains L&L lot of Avocados not covered 
by this certificate. 


5. On August 14, 1980, a federal dump certificate was issued covering 
119 cartons of the avocados marked “Brooks, J. R., Brooks & Son, Inc., 
Homestead Florida”, size 18. 

6. On or about October 31, 1980, respondent forwarded to com- 
plainant a check dated October 31, 1980, made out to complainant in the 
amount of $7,210.00 and attached to a stub which made reference to 
complainant’s invoice number covering the subject avocados, and to the 
federal inspection certificate and dumping certificate quoted above, 
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which were stated to be attached to the check. At the bottom of the stub 
there was printed in capital letters the following statement 
“DETACHED CHECK IS PAYMENT IN FULL OF ACCOUNT SHOWN 
ABOVE. IF INCORRECT RETURN WITHOUT ALTERATIONS.” Com- 
plainant attempted through the auspices of the Fruit and Vegetable 
Division of this Department to have the check released as an undisputed 
amount. However, respondent refused to so release the check. Subse- 
quently, complainant negotiated the check. 

7. An informal complaint was filed on March 11, 1981, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Although there are a number of substantive issues in dispute between 
the parties to this proceeding, only one issue needs to be addressed by us. 
Respondent has pointedly contended in its answer that complainant, by 
depositing the check referred to in Finding of Fact 6, entered into a com- 
promise and settlement of its claim against respondent. Complainant ad- 
mits in the formal complaint the payment of $7,210.00 by respondent, 
and respondent’s allegation in its answer that such payment was made 
by means of the check described in Finding of Fact 6 is nowhere denied 
in the record. There is no contention or evidence submitted by either 
party that there was any type of protest or restrictive endorsement 
made by complainant when the check was negotiated. It is also clear that 
there was a dispute between the parties relative to the avocados prior to 
the receipt and negotiation of the check. We conclude that there was an 
accord and satisfaction and that the complaint should be dismissed. 

Since respondent’s counterclaim arises out of the same transaction as 
that covered in the complaint, such counterclaim is also deemed to be 
settled by the accord and satisfaction. The counterclaim should also be 
dismissed. 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 22,097) 


THE GARIN COMPANY v. PRECIOSA PACKING HOUSE, INC. PACA Docket 
No. 2-5903. Decided November 18, 1982. 


Failure to pay—F.o.b. sale—Transportation, excessive 
temperatures—Breach of warranty, failure to prove—Breach of contract, 
failure to prove—Reparation awarded—Counterclaim, dismissed 


Where due to excessive temperatures during transit respondent failed to prove a breach of 
warranty of suitable shipping condition as to the first load, and where respondent 
also failed to prove a breach of contract as to the second load, it is concluded re- 
spondent is liable to complainant for the full purchase price of both shipments. Re- 
spondent’s counterclaim is dismissed due to lack of evidence. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant requests an award of repara- 
tion against respondent in the amount of $6,792.40, in connection with 
two shipments of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant and asserting a counterclaim against complainant aris- 
ing out of the same causes of action. Complainant filed a reply to the 
counterclaim denying any liability thereunder. 

Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing. The shortened method 
of procedure set forth in the Rules of Practice (7 CFR 47.20) is thus ap- 
plicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. In addition, the parties were given an opportunity 
to submit evidence in the form of sworn statements. Complainant filed 
an opening statement but respondent did not file an answering state- 
ment. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose address 
is P.O. Drawer 1731, Salinas, California. At the time of the transactions 
involved herein, complainant was licensed under the Act. 

2. Respondent, Preciosa Packing House, Inc., is a corporation whose 
address is P.O. Box 440572, Miami, Florida. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 

3. On or about June 6, 1981, complainant sold and shipped to re- 
spondent one truckload containing 818 cartons of “Guarantee” brand let- 
tuce, size 2’s, at $3.50 per carton, plus $.65 per carton for cooling, 
$22.50 for a Ryan temperature recorder, and $122.70 for brokerage, or a 
total price of $3,539.90, f.o.b. 

4. The above truckload of lettuce was shipped by complainant from 
Gonzales, California to the respondent in Miami, Florida on June 6, 
1981, by means of an Alvarez truck. 

5. On June 11, 1981, at 11:30 a.m., a portion of the above lettuce was 
federally inspected at the place of business of respondent in Miami, 
Florida with the following results in relevant part: 


WHERE INSPECTED: Applicant’s cooler. 


Products 

Inspected: Iceberg type LETTUCE in cartons printed “Garintee, The 
Garin Co. Salinas, Calif. 2 Doz.” 

APPLICANT STATES: 400 Cartons. 


Condition 
of Load: Stacked at above location. 


Condition 

of Pack: Tight. 
Temperature 

of Product: 42° Fto61° F. 


Condition: Heads or portions of heads not affected by condition defects 
are fresh and crisp. Wrapper leaves—Average 6% serious 
damage by yellow leaves. Average 3% decay affecting wrap- 
per leaves only. Head leaves—Ranges 1 to 9 decayed heads 
per carton in most samples, in many none, average 13% 
Bacterial Soft Rot affecting 1 to 2 outer head leaves. Aver- 
age 3% damage by discoloration following bruises. 

Remarks: Inspection and certificate restricted to product and lading 
remaining in cooler at time of inspection. Applicant’s record 
show stock unloaded from Trailer T4893 Ala. 


6. On or about June 13, 1981, complainant sold to respondent one 
truckload containing 850 cartons of “O Gee” brand lettuce, size 2’s, at 
$3.00 per carton, plus $.65 per carton cooling, $22.50 for a Ryan 
temperature recorder, and $127.50 for brokerage, or a total price of 
$3,252.50, f.0.b. 
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7. On or about June 13, 1981, complainant shipped the above lettuce 
from Gonzales, California to respondent in Miami, Florida. 

8. Both truckloads of lettuce were accepted by respondent on arrival 
in Miami, Florida. Respondent has not paid complainant any part of the 
purchase price on either load. 

9. The formal complaint was filed on September 4, 1981, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent alleges as a defense to complainant’s action in regard to 
the first truckload of lettuce, that such lettuce arrived in a damaged 
condition as shown by the federal inspection quoted in Finding 5. Re- 
spondent further alleges that portions of the lettuce which were shipped 
by respondent to its customers in Puerto Rico and the Netherland An- 
tilles arrived in a damaged condition as shown by inspection certificates 
or dump certificates which respondent submitted as exhibits to its an- 
swer. The suitable shipping condition warranty applicable to f.o.b. sales 
would not, of course, extend to the subsequent transshipment of the let- 
tuce by respondent to Puerto Rico or the Netherland Antilles after re- 
spondent’s acceptance of such lettuce in Miami. 

The federal inspection covering 400 cartons, or approximately one 
half of the first load of lettuce in Miami, shows excessive decay, namely 
13% Bacterial Soft Rot in the head leaves. However, this percentage of 
decay cannot be taken by us as being indicative of the condition of the 
load as a whole since it applies to less than one half of the load. See 
Mario Saikhon v. Russell-Ward Company, Inc., 34 A.D. 1940 (1975). 
While it is true that even had the remainder of the load of lettuce con- 
tained no decay, the 13% decay apportioned over the entire load would 
still be excessive (see Louis Caric & Sons v. Ben Gatz Co., 38 A.D. 1486 
(1979) ), we would still be unable to find a breach of the warranty of 
suitable shipping condition herein due to the excessive temperatures 
shown by the federal inspection on arrival. Green Valley Produce Co-Op 
v. Ben H. Roberts Produce, Inc., 41 A.D. 531 (1982). We find that re- 
spondent has failed to prove a breach of the warranty of suitable ship- 
ping condition. Since respondent accepted this load of lettuce and has 
not proved a breach on the part of complainant, respondent is liable to 
complainant for the full purchase price thereof, or $3,539.90. Respond- 
ent’s failure to pay complainant this amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant with in- 
terest. 

As to the remaining load of lettuce, although it is clear that respond- 
ent accepted such lettuce, nowhere did respondent submit any evidence 
in the form of a neutral inspection showing the condition of the load on 
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arrival in Miami. Consequently, respondent has failed to prove a breach 
of contract by complainant in regard to this load and is liable to com- 
plainant for the full purchase price of such load, or $3,252.50. See O. D. 
Huff, Jr., Inc. v. Papano & Sons, 21 A.D. 385 (1962). Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 

Since respondent’s counterclaim was based upon its allegation of 
breach of contract on the part of complainant, such counterclaim should 
be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,792.40, with interest thereon at the rate 
of 13% per annum from July 1, 1981, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,098) 


SANTA CLARA PRODUCE, INC. v. CARUSO PRODUCE INC. PACA Docket 
No. 2-5980. Decided November 19, 1982. 


Oral contract—F.o.b. sale—Acceptance, by unloading—Breach of 
warranty—Damages—Resale, prompt and proper—Complaint and 
counterclaim, 


Where respondent unloaded the produce from the truck, respondent is deemed to have ac- 
cepted the produce. Therefore, respondent is liable for the full contract price, less 
damages resulting from any breach of warranty by complainant. It is concluded re- 
spondent met its burden of proving a breach of warranty by complainant, and since 
respondent’s damages are higher than complainant’s adjusted contract price, the 
complaint is dismissed. Due to lack of evidence, the counterclaim is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Thomas A. Caruso, Portland, Oreg. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,960.40 in connection with a 
shipment of strawberries to respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim for $377.85 in con- 
nection with the subject matter of the complaint. A copy of the counter- 
claim was served upon complainant, who filed a reply thereto, denying 
liability. 

Since the amount claimed as damages in the complaint and counter- 
claim is less than $15,000.00, the shortened procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant 
to such procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in re- 
ply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Santa Clara Produce Inc., is a corporation whose ad- 
dress is P.O. Box 5006, Oxnard, California. At the time of the transac- 
tion alleged in the counterclaim, complainant was licensed under the 
Act. 

2. Respondent, Caruso Produce Inc., is a corporation whose address is 
935 S.E. Belmont St., Portland, Oregon. At the time of the transaction 
alleged in the complaint, respondent was licensed under the Act. 

3. On approximately May 1, 1981, complainant sold to respondent, by 
means of an oral contract, 384 trays of strawberries at $5.65 per tray, 
for a total contract price of $2,169.60, f.o.b. The contract provided that 
the fruit was to be shipped in a refrigerated truck at a temperature of 
34°F. The sale was made through two brokers, Bob Price & Associates, 
Inc., Vista, California (hereinafter, “Bob Price”) and West Coast Produce 
Sales, Inc., Visalia, California (hereinafter “West Coast”). Throughout 
the course of this transaction, complainant dealt directly only with Bob 
Price and respondent only with West Coast. 

4, On approximately the date of sale, complainant sent respondent an 
invoice reflecting the contract terms as set forth in Finding of Fact 3. 

5. On May 1, 1981, the strawberries at issue were shipped by truck 
from complainant’s place of business in interstate commerce to respond- 
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ent’s place of business. The truck arrived on May 4, 1981, and was un- 
loaded by respondent upon arrival. 


6. A federal inspection was taken on May 5, 1981, at 11:45 a.m. which 
revealed the following, in pertinent part: 


MARKET Portland, OR 

DATE May 5, 1981 

HOUR 11:45 A.M. 
APPLICANT Caruso Produce 
ADDRESS Portland, OR 

SHIPPER Santa Clara Produce Inc. 
ADDRESS Oxnard, Ca. 
RECEIVER Caruso Produce 
ADDRESS Portland, OR 


CAR NO. 
TRAILER LIC. [crossed out] 


WHERE 
INSPECTED _ Receiver’s Store 


Products 

Inspected: STRAWBERRIES in flats printed “GUSTO BRAND, Santa 
Clara Produce Inc. Oxnard, California. 12 dry pints”. In- 
spectors count 192 flats. 

Condition 

of Load: Stacked at above location 

Condition 

of Pack: Trays and cups well filled. 


Temperature 
of Product: 35 to 40°F. 


Condition: Mostly ripe and firm, mostly fairly bright. Calyxes fresh 
and green. From 4 to 38% average 18% damage by bruising 
causing sunken discolored areas occurring over 1/4 surface 
of berry. Most samples show decay ranging from 11 to 25%, 
many samples none. Average 12%. Decay is gray mold rot 
in various stages, mostly early, some slight mold growth 
noted. 


7. After the inspection, complainant was informed of the inspection 
results and offered respondent an allowance of $.50 per tray, which re- 
spondent rejected. 

8. Respondent resold 322 cartons of the strawberries to five sellers on 
May 6-9, 1981 for a total of $574.00, as follows: 
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Date of Price Total 
Sale Buyer Quantity perTray Price 


May 6, 1981 Bill Hill 96trays $2.00 $192.00 
May 7,1981 Westside Produce 96trays $2.00 $192.00 


May 8,1981 Yamhill County 60trays $2.00 $120.00 
Fruit Market 


May 8,1981 Fruit Bazaar 30trays $1.00 $ 30.00 


May 9,1981 Yamhill County 40trays $1.00 $ 40.00 
Fruit Market 


The remaining 62 trays were dumped with Metropolitan Disposal Corpo- 
ration, Portland, Oregon. 

9. In a letter dated May 20, 1981, respondent informed complainant 
that its gross returns from resale of the subject strawberries were 
$574.00. Respondent stated that it was deducting from this figure $.75 
per tray for freight on 384 trays, or $288.00, $.50 per tray for unload- 
ing, warehouse and dumping for 384 trays, or $192.00, and $32.25 for 
the inspection fee, resulting in a net return of $61.75. Respondent sent 
complainant a check for this sum, and eventually sent complainant two 
other checks for $39.45 and $12.00, totalling $113.20. Complainant ac- 
cepted these checks as partial payment for the shipment of strawberries. 

10. Complainant filed a formal complaint on November 19, 1981, 
which was within nine months from the time the alleged cause of action 
herein accrued. In its formal complaint, complainant asserted that it had 
granted respondent a $96.00 allowance, reducing the amount allegedly 
due and owing to $1,960.40. 

11. On March 1, 1982, respondent filed a timely counterclaim based 
on the subject matter of the complaint, alleging damages of $377.85, 
consisting of $232.40 in lost profits, $32.25 for the inspection fee and 
$113.20 which had been paid to complainant as a result of the informal 
settlement process. 


CONCLUSIONS 


It is agreed that 384 trays of strawberries were sold to respondent for 
$5.65 per tray, or $2,169.00 f.0.b., and shipped to respondent on May 1, 
1981. Complainant claims that the sale was a “no grade” contract, appar- 
ently meaning that the produce would not be required to make any 
particular grade on arrival. Complainant asserts that it is owed the con- 
tract price, less a $96.00 allowance it believes to be warranted and less 
the $113.20 already paid, or $1960.40. Respondent denies that it agreed 
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to a no grade contract. Respondent further asserts that the strawberries 
were in bad condition upon arrival and it effectively rejected them. In its 
counterclaim, respondent contends that because of the poor condition of 
the strawberries, it suffered a loss of profit of $232.40. Its claim of dam- 
ages consists of this figure, plus the $113.20 already paid to complain- 
ant and an additional $32.25 for the inspection fee, or $377.85. 

The question of whether a no grade contract was in existence is not 
relevant, as it is not alleged that the strawberries failed to conform to a 
particular grade. What is in issue is whether they were in suitable ship- 
ping condition. 

Since f.o.b. terms were in effect, complainant gave an implied warran- 
ty of suitable shipping condition (7 CFR 46.43 (i) ), meaning “that the 
commodity, at time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destination.” (7 
CFR 46.43 (j) ). Respondent claims that this warranty was violated by 
complainant when the strawberries arrived in poor condition, as shown 
by a May 5, 1981, inspection report (Finding of Fact 6), and that it, 
therefore, justifiably rejected the load. 

Respondent’s claim that it rejected the strawberries is in error, as the 
May 5, 1981, inspection report shows clearly that the produce had been 
unloaded from the truck at the time of inspection. This act of unloading 
constituted acceptance of the produce. Mario Saikhon v. Russell-Ward 
Company Inc. , 34 A.D. 1940 (1975). Having accepted the strawberries, 
respondent became liable for the contract price, less damages resulting 
from any breach of warranty by complainant. Respondent has the bur- 
den of proving the breach and damages by a preponderance of the evi- 
dence. William J. Mowen v. Edward Z. Cooper d/b/a Big Eddie Cooper, 
39 A.D. 1549 (1980). 

The May 5, 1981, inspection, which took place a day after the straw- 
berries arrived at respondent’s place of business, reveals that only 192 
out of the 384 flats of strawberries shipped were subject to the inspec- 
tion. It also reveals pulp temperatures of 35° to 40°F., which exceed the 
34°F. temperature which the contract required be maintained during 
transit (Finding of Fact 3). Complainant contends that due to these 
factors, the inspection results showing an average of 12% decay and 
18% bruising are unreliable and do not indicate that the strawberries 
were abnormally deteriorated, in breach of warranty, upon arrival at re- 
spondent’s place of business on May 4, 1981. With respect to an inspec- 
tion covering only a portion of the produce contained in a load, we have 
stated as follows: “Since deterioration in the condition of produce can 
vary within a load an inspection covering only a portion of a load lacks 
probative value unless the condition defects shown by a partial inspec- 
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tion are so great that even were it assumed that the remaining unin- 
spected portion had no defects, the entire load would still be abnormally 
deteriorated.” California Subtropical Exports v. Lincoln Diversified Sys- 
tem, Inc. a/t/a Lincoln Produce, 40 A.D. 1166 1171, (1981). Applying 
this standard to the strawberries involved herein, and assuming that the 
192 trays which were not subject to the inspection had no defects, the 
load would still contain an average of 6% decay and 9% bruising, which 
would constitute abnormal deterioration. The fact that prior to the May 
5, 1981, inspection, the produce had been stored in respondent’s ware- 
house for one day after arrival would not significantly contribute to 
these condition defects in light of the 35° to 40°F. pulp temperatures re- 
vealed by the inspection. Although these temperatures are higher than 
the 34°F. transit temperature required by the contract, the transit 
temperature refers to the air temperature in the truck, not the pulp 
temperature of the commodity. A pulp temperature of 35°-40°F. is en- 
tirely consistent with an air temperature of 34°F. In view of such pulp 
temperature, it is very unlikely that any significant increase in de- 
terioration of the strawberries could occur over the course of one day. 
We, therefore, conclude that respondent has met its burden of proving a 
breach of warranty by complainant. 

Respondent’s damages resulting from complainant’s breach of warran- 
ty regarding the accepted strawberries consist of the difference at the 
time and place of acceptance between the value of the produce accepted 
and its value had it been as warranted. Arkansas Tomato Co. v. M-K & 
Sons Produce Co. Inc., 40 A.D. 1773 (1981). Respondent may also re- 
cover expenses attributable to complainant’s breach. R. F. Taplett Fruit 
& Cold Storage Co. v. Chinook Marketing Co.; C. J.’s Brokerage; and 
Great Western Produce Inc. , 39 A.D. 1537 (1980). 

For the value of the produce accepted, we will utilize the results of a 
prompt and proper resale. Respondent has claimed that it resold 322 
trays of strawberries to five sellers on May 6-9, 1981, for a total of 
$574.00 and dumped the remaining 62 cartons with the Metropolitan 
Disposal Corporation, Portland, Oregon (See Finding of Fact 8). We ac- 
cept these resales as prompt and proper as well as respondent’s dumping 
of the 62 cartons. Therefore, we consider $574.00 as the value of the ac- 
cepted strawberries. 

Respondent asserts that for the value of the produce as warranted, we 
should apply the price of $7.75 per tray that its original buyer, Safeway 
Stores Inc., Portland, Oregon, was going to pay before it learned of the 
poor condition of the fruit. Respondent has not presented any testimoni- 
al or documentary evidence from Safeway itself to establish the price it 
allegedly intended to pay. The only evidence submitted by respondent 
pertaining to this point is one of its own order sheets, apparently pre- 
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pared to indicate sa’-s to Safeway, which shows that the transact! 5 ° 
volved 192 units at $7.75, with both these figures crossed out. This evi- 
dence is not of sufficient weight to establish Safeway’s intention to pay 
$7.75 for the 192 trays allegedly involved in the prospective sale, let 
alone the 384 trays comprising the entire shipment received from com- 
plainant. Instead, for the value of the strawberries if they had been as 
warranted, we will look to the Market News Service Reports for the date 
and place of arrival. Market News Reports are not prepared for Port- 
land, Oregon, the place of arrival, but are available for Seattle, Washing- 
ton, which is a reasonable substitute. See Dennis Produce Sales, Inc. v. 
Green Valley Onion Co., Inc., 39 A.D. 1506 (1980). According to the 
Seattle listings for May 4, 1981, the date of arrival, California strawber- 
ries sold for $6.85 to $8.00, mostly $6.85-7.75 per tray. Applying the 
lower figure of $6.85 (Dennis Produce Sales Inc. v. Green Valley Onion 
Co., Inc., supra at 1513), the value of the 384 trays of strawberries had 
they been as warranted would have been $2630.40. Deducting from the 
sum the value of the strawberries as accepted, or $574.00, leaves 
$2,056.40. 

As previously stated, respondent may recover expenses attributable to 
complainant’s breach. As its expenses, respondent claims $.75 per tray 
for freight or $288.00, $.50 per tray for unloading, warehousing and/or 
dumping, or $192.00, and $32.25 for the cost of inspection. The charges 
claimed for unloading, warehousing and dumping are reasonable and 
will be included in the determination of respondent’s damages. Respond- 
ent’s claim for freight is not allowable, as our determination of the value 
of the strawberries had they been as warranted already includes charges 
for freight. Respondent’s claim for the inspection fee is also not allowa- 
ble. R. F. Taplett Fruit and Cold Storage Co. v. Chinook Marketing Co.; 
C. J.’s Brokerage; and Great Western Produce Inc., supra at 1542. Re- 
spondent’s damages are thus $2,056.40 plus $192.00, or $2,248.40. 

We have concluded that respondent’s damages resulting from com- 
plainant’s breach of warranty are $2,248.40. As complainant’s adjusted 
contract price is $2,073.60, respondent is wholly without liability to 
complainant for the load of strawberries involved herein. Accordingly, 
the complaint must be dismissed. 

Respondent’s counterclaim for $377.85 includes a claim for lost 
profits of $232.40, consisting of the $113.20 already paid to complain- 
ant as an attempt to informally settle the dispute and $32.25 for the cost 
of the May 5, 1981, federal inspection. In order for lost profits to be re- 
coverable as damages, the buyer must prove that such damages were 
within the contemplation of the parties. This requires proof that the 
seller entered into the contract in controversy with knowledge of the 
terms of resale. Ben Gatz Co. v. S. Albertson Co. Inc., 28 A.D. 1192 
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(1969); Cleveland Celery Market Co. v. Vita- Wellbrock-Kearney, 17 A.D. 
768 (1958). There is no evidence in the record that at the time of con- 
tracting, complainant was aware of the terms of any contract had by re- 
spondent with Safeway, Inc. to resell the strawberries. Therefore, dam- 
ages for lost profits will not be awarded respondent. Respondent’s claim 
for the $113.20 paid to complainant as an attempt to settle their dispute 
will not be granted, as respondent does not contend, nor is there any evi- 
dence to support, that respondent’s tender of the $113.20 payment was 
conditioned on the occurrence of a full settlement. Finally, as we have al- 
ready stated, inspection fees incurred by a buyer are not allowable in 
conjunction with a claim of breach of contract by the seller. Respond- 
ent’s counterclaim must, therefore, be dismissed. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,099) 


RHINIE BRUNNER d/b/a BRUNNER PRODUCE COMPANY v. M. OFFUTT 
BROKERAGE Co., INc. PACA Docket No. 2-5862. Decided No- 
vember 29, 1982. 


Oral contract—Consignment—Agreement, proof of 
established—Contractual obligation, fulfilled—Reparation awarded 


Where the department’s investigator found that after respondent rejected the first load of 
onions, the parties agreed to handle the load on a consignment and not at a sale of 
$2.00 per sack as respondent claims. Therefore, respondent is liable to complainant 
the net proceeds due from the sale on consignment. As to the second load, respond- 
ent accepted the onions after complainant’s agent guaranteed protection from any 
losses sustained and where complainant accepted respondent’s check minus the 
claim, it is held respondent satisfied its contractual obligation. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,273.00. The two transactions in 
question involve the sale of onions, a perishable agricultural commodity, 
in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Respondent was also served with a copy 
of the complaint and respondent filed an answer thereto denying any lia- 
bility to the complainant. 

Since the amount of damages alleged in the complaint does not exceed 
$3,000.00, the evidence was submitted in accordance with the shortened 
procedure provided in the Rules of Practice (7 CFR 47.20). Under this 
procedure, the verified complaint and answer are considered a part of 
the evidence, as is the Department’s report of investigation. The parties 
were given an opportunity to submit additional evidence in the form of 
sworn statements and to file briefs. In accordance with this opportunity, 
complainant submitted an opening statement, respondent an answering 
statement and complainant a statement in reply. Neither party sub- 
mitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rhinie Brunner, doing business as 
Brunner Produce Company, whose address is 39954 Weld County Road 
43, Ault, Colorado 80610. 

2. Respondent, M. Offutt Brokerage Co., Inc., is a corporation whose 
address is 8282 Moberly Lane, Dallas, Texas 75227. At all pertinent 
times, respondent was licensed under the Act. 

3. On or about August 25, 1980, in the course of interstate commerce, 
complainant, by oral contract, sold a load of onions to respondent, 
consisting of 915 sacks of No. 1 Jumbo Yellow Onions at the agreed pur- 
chase price of $6.50 per sack, and 35 sacks of No. 1 Medium Yellow 
Onions at $7.00 per sack, delivered to Tampa, Florida. This contract was 
brokered by Horton and Horton, Wheatridge, Colorado, which acted as 
complainant’s agent. 

4. Upon the arrival of the onions in Tampa, Florida, after inspection, 
respondent properly rejected the onions as they were not in comformity 
with the terms of the contract. 

5. Subsequent to the rejection, complainant and respondent agreed 
that respondent would handle the onions on consignment for complain- 
ant’s account. 

6. Respondent sold the onions to International A. G., Inc. of Miami, 
Florida at $3.00 per sack delivered. The following accounting was pre- 
pared by the Department’s investigator after a review of respondent’s 
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records and reflects the proceeds of said sale, and the expenses incurred 
by respondent: 


SALES — complainant’s lot B-107, respondent’s lot 177 


911* sacks jumbo yellow onions @ $3.00 2,733.00 
35 sacks medium yellow onions @ 3.00 105.00 


946 Total Sales $2,838.00 
EXPENSES 


Handling Charge 946 sacks @$ 15 141.00 

(Freight paid by shipper) 
Total Expenses 141.90 
Net Proceeds $2,696.10 
Less Previously Paid 1,900.00 


AMOUNT DUE AND OWING $ 796.10 


* 4 sacks lost in transit 


7. On or about August 25, 1980, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent a load of onions, 
consisting of 200 sacks of No. 1 Jumbo White Onions at the agreed pur- 
chase price of $5.85 per sack, and 700 No. 1 Jumbo Yellow Onions at 
$5.35 per sack, delivered in Dallas, Texas for a total amount of 
$4,915.00. The contract was brokered by Horton and Horton, which 
acted as complainant’s agent. 

8. Upon arrival of the load of onions at destination, respondent re- 
ported to the broker that there was approximately 15% decay in the 200 
sacks of No. 1 Jumbo White Onions. The broker, Horton & Horton, told 
respondent to handle the onions as fast as possible and that it would be 
protected for any losses sustained. Confirmation of the broker’s state- 
ment to respondent was handwritten on the broker’s invoice dated 
8-25-80. Respondent accepted the onions based upon this agreement. 

9. On October 2, 1980, respondent advised the broker, Horton & Hor- 
ton, that it anticipated it would need a 50¢ allowance per sack on the 
200 sacks of Jumbo White Onions. The broker, in turn, told the com- 
plainant that the allowance claimed would be approximately 50¢ per 
sack. 

10. On October 12, 1980, respondent informed the broker that it 
found it needed an allowance of $1.00 per sack for the 200 sacks of Jum- 
bo White Onions to protect it from any loss in handling the onions. 

11. On April 1, 1981, Horton and Horton sent a letter to the Depart- 
ment in which, in pertinent part, the following is stated: 
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***Please find enclosed a copy of our settlement invoice 
to Brunner Produce. Offutt Brokerage was protected 
brokerage on this load of onions as they were on the other 
loads they purchased. Brunner Produce was advised of this 
claim at the time it was made, they had no objections [sic] 
Settlement as you can see was made less the 200.00 claim, 
the net amount was paid to Brunner Produce, and at this 
time there was no objections, and [sic] they cashed the 
check on the settlement.*** The brokerage was deducted 
along with the 1.00 per sack allowance on the 200 sacks of 
white onions. This was the agreement made by Horton and 
Horton Agents for the Brunner Produce Company, and is 
in complete agreement with the contract we had with 
Brunner Produce. Offutt Brokerage has made full and 
complete settlement on this load of onions, and it was ac- 
cepted by Brunner Produce. 


12. By letter dated June 22, 1981, Horton & Horton wrote the De- 
partment as follows: “***we made settlement to Brunner on the basis 
of 1.00 per sack allowance. I do consider 200.00 allowance a minor claim 
on these onions.” 

13. Respondent has paid complainant the full $4,580.00 due for the 
900 sacks of onions. 

14. An informal complaint was filed January 19, 1981, which was 
within nine months after the causes of action stated herein accrued. 


CONCLUSIONS 


The case involves two loads of onions; one shipped to Tampa, Florida, 
the other to Dallas, Texas. Insofar as concerns the shipment to Tampa, 
Florida, we have found that the shipment was handled on a consignment 
basis and that respondent owes complainant $796.10 as a consequence 
of that transaction. Although respondent claims the transaction was a 
sale at $2.00 per sack, the Department’s investigator reported that re- 
spondent’s records reflected that the sale was handled as a consignment. 
We accept that report and hold that respondent’s failure to pay com- 
plainant $796.10 is in violation of section 2 of the Act for which repara- 
tion plus interest should be awarded. 

With regard to the Dallas, Texas, shipment, we hold that respondent 
has satisfied its contractual obligation with complainant. Our holding is 
based on the statements of complainant’s agent, Horton and Horton, 
that respondent complied with its agreement with Horton and Horton 
made on behalf of complainant. 
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ORDER 


Within 30 (thirty) days from the date of this order, respondent shall 
pay to complainant as reparation $796.10 with interest thereon at the 
rate of 13 per cent per annum from October 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,100) 


Top PAC GROWERS AND SHIPPERS, INC. v. SAM PETRO PRODUCE COM- 
PANY. PACA Docket No. 2-5988. Decided November 29, 1982. 


Non-sufficient funds—Defense, failure to prove—Reparation awarded 


Where respondent accepted the subject tomatoes and issued checks to complainant which 
were returned because of non-sufficient funds, and where respondent failed to prove 
his defense that part of the tomatoes were of no sales value, respondent is liable to 
complainant for the full purchase price of the tomatoes. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant. 
Thomas B. DuPont, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with two shipments of tomatoes in in- 
terstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and therefore the shortened procedure provided in §47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. In 
addition, the parties were given an opportunity to submit further evi- 
dence in the form of sworn statements, however, neither party did so. 
Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Top Pac Growers and Shippers, Inc., is a corporation 
whose address is P.O. Box 1001, Tracy, California. 

2. Respondent is an individual, Samuel Simon Petro, d/b/a Sam Petro 
Produce Company, whose address is 2518 Airline, Houston, Texas. At 
the time of the transactions involved herein respondent was licensed 
under the Act. 

3. On or about September 19, 1981, complainant sold and shipped to 
respondent, in Houston, Texas, one truckload of mature green tomatoes 
containing 512 cartons of extra large at $7.50 per carton, and 768 car- 
tons of large at $6.00 per carton, plus $22.50 for a Ryan recorder, 
$192.00 for palletizing, and $640.00 for degreening, for a total f.o.b. 
price of $9,302.50. 

4. On or about September 22, 1981, complainant sold and shipped to 
respondent, in Houston, Texas, one truckload of mature green tomatoes 
containing 542 cartons of small at $3.00 per carton, and 738 cartons of 
medium at $3.00 per carton, plus $172.80 for palletizing, for a total 
f.o.b. price of $4,012.80. 

5. Respondent accepted the two truckloads of tomatoes at destination 
and subsequently issued checks to complainant for the full purchase 
price of such tomatoes, which checks were returned by the bank marked 
“non-sufficient funds.” 

6. The formal complaint was filed on February 5, 1982, which was 
within 9 months after the causes of action stated herein accrued. 


CONCLUSIONS 


Complainant has alleged, in its sworn complaint, the sale, shipment 
and acceptance of the tomatoes as set forth in the findings of fact. In ad- 
dition, the complainant attached invoices to its sworn complaint which 
were dated December 28, 1981, and had typed at the top “RE-BILLING.” 
These two invoices set forth the sale of tomatoes as stated in the find- 
ings of fact and contained a statement at the bottom that “CHECK RE- 
CEIVED FROM YOU 12-7-81 RETURNED TO OUR BANK ‘NON- 
SUFFICIENT FUNDS’.” The Department’s report of investigation con- 
tains as an exhibit a copy of respondent’s check applicable to the Septem- 
ber 19, 1981, load of tomatoes which has the bank’s “NSF” stamp on the 
face of such check. 

The only defense raised by respondent in its answer was the following 
statement in paragraph 4 of such answer: 
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... Mr. Petro received two truckloads of tomatoes which 
an inspection was made by local inspector. A part of the 
two truckloads of tomatoes did not make grade, were soft, 
dried-up, old and of no sales value. 


Respondent did not attach a copy of a report of the inspection which it 
referred to in its answer and did not support its defense with any other 
credible evidence. We conclude that respondent has failed to meet his 
burden of proving his defense by a preponderance of evidence. 
Newmiller Farms v. Nicolls, 36 A.D. 1230 (1977). Since respondent ac- 
cepted the subject tomatoes, he is liable to complainant for the full pur- 
chase price thereof, or a total of $13,315.30. Respondent's failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation, $13,315.30, with interest thereon at the rate 
of 13% per annum from October 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,101) 


TOMATOES, INC. v. ARISTA PRODUCE CoRP. PACA Docket No. 
2-5908. Order issued November 5, 1982. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued August 5, 1982, dismissing the complaint. By letter dated Septem- 
ber 23, 1982, and received on October 5, 1982, complainant seeks recon- 
sideration of the August 5, 1982, decision. 

The Rules of Practice governing these proceedings permit petitions for 
reconsideration to be filed within 10 days after service of an order. The 
August 5, 1982, order was served on complainant on August 11, 1982. 
Therefore, the petition for reconsideration was filed 43 days late. 

In any event, the order became final and unappealable in any forum on 
September 7, 1982 (September 4 being a Saturday and 6 being Labor 
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Day) which was 30 days after issuance. American Fruit Grow. v. Lewis 
D. Goldstein F&P Corp. , 78 F. Supp. 309 (E.D. Pa. 1948); Southland Pro- 
duce Co. v. Caamano Brothers Wholesale, 39 Agric. Dec. 789 (1980); 
Santo Tomas Produce Assoc. v. Elizar Ozuna, et al., 39 Agric. Dec. 795 
(1980). 
In view of the above, the petition for reconsideration is denied. 


(No. 22,102) 


MERIT PACKING Co. v. WILLIAM G. YOKELEY, d/b/a WILLIAM BILLY 
YOKELEY. PACA Docket No. 2-5977. Order issued November 29, 
1982. 


DENIAL OF REQUEST FOR STAY OF 
ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on August 16, 1982, dismissing the complaint. By telegram, re- 
ceived September 7, 1982, complainant requested that the August 16 
order be stayed. Also, in that telegram, complainant stated that its rea- 
son for requesting the stay was that there were allegedly erroneous con- 
clusions in the order which would be detailed in a “followup [sic] request 
for reconsideration.” The rules of practice automatically stay an order on 
receipt of such a request (7 CFR 47.24 (a) ). Although more information 
than was given here was promised, and is needed before final considera- 
tion of a request for reconsideration may be given any credence, since 
sending the telegram, complainant has not submitted any further docu- 
mentation. Complainant’s request for a further stay is denied, the 
automatic stay is vacated, and the order of August 16, 1982, is rein- 
stated except that it is effective the date of the issuance of this order. 

It is further noted that respondent file a petition in bankruptcy, on 
“August 20, 1982, in the Bankruptcy Court for the Eastern District of 
North Carolina, Wilson, North Carolina, being Docket No. 
82-01-628-5. Since the complaint here is dismissed, our order is not 
barred by the automatic stay of 11 U.S.C. 362. 
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(No. 22,103) 


MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
Inc. PACA Docket No. 2-5905. Order issued November 9, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $28,551.00 in connection with a transaction 
involving the shipment of 7 loads of tomatoes in interstate commerce. 

A copy of the formal complaint was served on respondent which filed 
an answer denying any liability to complainant. However, before a deci- 
sion could be issued, the Department was notified that respondent had 
filed a petition in bankruptcy. Accordingly, on February 19, 1982, this 
matter was stayed pending completion of respondent’s bankruptcy. Hav- 
ing heard nothing further, on September 21, 1982, the Presiding Officer 
suggested to the parties that it would be appropriate to dismiss the com- 
plaint because the matter was, undoubtedly, resolved by the Bankruptcy 
Court. The parties were given an opportunity to object to this suggestion 
but neither party did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


REPARATION ORDER—ADMISSION OF LIABILITY 
(No. 22,104) 


ALLSTATE APPLE EXCHANGE, INC. a/t/a HUDSON RIVER FRUIT DIST. v. 
MILLBROOK, INC. PACA Docket No. 2-6132. Order issued 
November 18, 1982. Reparation of $36,219.40 with 13 percent in- 
terest from January 1, 1982, awarded complainant against respond- 
ent. 
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STAY ORDER 
(No. 22,105) 
JOE PHILLIP’S, INC. v. G & T TERMINAL PACKAGING Co., INC. PACA 
Docket No. 2-5769. Order issued November 5, 1982. Proceed- 


ing stayed pending complainant’s answer to the petition to rehear, 
reargue and reconsider. 


ORDER DISMISSING PETITION TO REOPEN 
(No. 22,106) 


PARAMOUNT PRODUCE, INC. v. MICHAEL BROs., INC. PACA Docket 
No. 2-5924. Order issued November 5, 1982. Complainant’s 
petition to reopen hearing was untimely filed, therefore, the peti- 
tion must be dismissed. 


ORDER OF DISMISSAL 
(No. 22,107) 


SPADA DISTRIBUTING COMPANY, INC. v. SUN TRADING COMPA- 
NY. PACA Docket No. 2-6017. Order issued November 18, 
1982. Complainant authorized dismissal of complaint. 
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REPARATION DEFAULT DECISIONS —(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,108) 


ROBERT RuvIZz, INC. vu. CUMBERLAND PRODUCE Co., INC. | PACA Docket 
No. RD-83-11. Reparation of $10,697.50 with 13 percent inter- 
est from July 1, 1982, awarded complainant against respondent in 
order issued November 2, 1982. 


(No. 22,109) 


J-B DISTRIBUTING Co. v. COUSINS’ PRODUCE INC. PACA Docket No. 
RD-83-12. Reparation of $7,814.23 with 13 percent interest 
from May 1, 1982, awarded complainant against respondent in or- 
der issued November 2, 1982. 


(No. 22,110) 


DAVE KINGSTON PRODUCE INC. v. COUSINS’ PRODUCE INC. PACA 
Docket No. RD-83-13. Reparation of $15,332.50 with 13 per- 
cent interest from June 1, 1982, awarded complainant against re- 
spondent in order issued November 2, 1982. 


(No. 22,111) 


VAL-MEX FRUIT COMPANY INC. v. COUSINS’ PRODUCE INC. PACA 
Docket No. RD-83-14. Reparation of $1,575.00 with 13 percent 
interest from March 1, 1982, awarded complainant against respond- 
ent in order issued November 2, 1982. 


(No. 22,112) 


LaMANTIA-CULLUM-COLLIER & CO. INC. uv. CUMBERLAND PRODUCE CoO. 
Inc. PACA Docket No. RD-83-15. Reparation of $13,087.00 
with 13 percent interest from June 1, 1982, awarded complainant 
against respondent in order issued November 2, 1982. 


(No. 22,113) 


MENDELSON-ZELLER CO., INC. v. CUMBERLAND PRODUCE Co. INC. 
PACA Docket No. RD-83-16. Reparation of $23,339.85 with 13 
percent interest from July 1, 1982, awarded complainant against 
respondent in order issued November 2, 1982. 
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(No. 22,114) 


LET-US-PAK v. Wm. C. SPRINGER. PACA Docket No. RD-83-18. 
Reparation of $1,905.00 with 13 percent interest from April 1, 
1982, awarded complainant against respondent in order issued No- 
vember 2, 1982. 


(No. 22,115) 


MARTIN BROTHERS PRODUCE, INC. v. BURL HIXON d/b/a COWBOY’S PRO- 
DUCE ©O. PACA Docket No. RD-83-19. Reparation of 
$5,275.00 with 13 percent interest from May 1, 1982, awarded 
complainant against respondent in order issued November 2, 1982. 


(No. 22,116) 


FARMERS POTATO DIST’G. Co., INC. v. La CASITA FARMS INC. PACA 
Docket No. RD-83-20. Reparation of $1,149.75 with 13 percent 
interest from June 1, 1981, awarded complainant against respond- 
ent in order issued November 2, 1982. 


(No. 22,117) 


COOK SALES COMPANY v. TIMOTHY M. BELL d/b/a BELL BROKERAGE COM- 


PANY. PACA Docket No. RD-83-21. Reparation of $918.00 
with 13 percent interest from March 1, 1982, awarded complainant 
against respondent in order issued November 10, 1982. 


(No. 22,118) 


HOMESTEAD TOMATO PACKING Co., INC. v. SAM PETRO PRODUCE. 
PACA Docket No. RD-83-22. Reparation of $22,603.00 with 13 
percent interest from March 1, 1982, awarded complainant against 
respondent in order issued November 10, 1982. 


(No. 22,119) 


BANNWORTHS INC. v. GILARDI TRUCK & TRANSPORTATION INC. a/t/a 
A. M. GILARDI & SONS. PACA Docket No. RD-83-23. Rep- 
aration of $1,927.95 with 13 percent interest from February 1, 
1982, awarded complainant against respondent in order issued No- 
vember 10, 1982. 
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(No. 22,120) 


COOK SALES COMPANY uv. GILARDI TRUCK & TRANSPORTATION INC. a/t/a 
A. M. GILARDI & SONS. PACA Docket No. RD-83-24. Repa- 
ration of $2,590.00 with 13 percent interest from March 1, 1982, 
awarded complainant against respondent in order issued November 
10, 1982. 


(No. 22,121) 


TRI-STATE APPLE EXCHANGE INC. v. MILLBROOK INC. PACA Docket 
No. RD-83-25. Reparation of $6,573.00 with 13 percent inter- 
est from January 1, 1982, awarded complainant against respondent 
in order issued November 10, 1982. 


(No. 22,122) 


WALTERS PRODUCE INC. v. COUSINS’ PRODUCE INC. | PACA Docket No. 
RD-83-26. Reparation of $5,087.50 with 13 percent interest 
from June 1, 1982, awarded complainant against respondent in or- 
der issued November 12, 1982. 


(No. 22,123) 


Cook SALES COMPANY v. WESTERN PRODUCE COMPANY. PACA 
Docket No. RD-83-27. Reparation of $976.00 with 13 percent 
interest from October 1, 1981, awarded complainant against re- 
spondent in order issued November 12, 1982. 


(No. 22,124) 


PHILLIP R. WELLER d/b/a RICHARD WELLER v. WATERMILL EXPORT 
Inc. PACA Docket No. RD-83-28. Reparation of 
$263,889.20 with 13 percent interest from March 1, 1982, awarded 
complainant against respondent in order issued November 12, 
1982. 


(No. 22,125) 


HOSON PRODUCE INC. v. PREPARED FOOD SERVICE INC. PACA Docket 
No. RD-83-29. Reparation of $3,166.70 with 13 percent inter- 
est from November 1, 1981, awarded complainant against respond- 
ent in order issued November 12, 1982. 
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(No. 22,126) 


LEDLOW-COLE-BERDARDI INC. v. CUMBERLAND PRODUCE CO. INC. 
PACA Docket No. RD-83-30. Reparation of $8,379.30 with 13 
percent interest from April 1, 1982, awarded complainant against 
respondent in order issued November 12, 1982. 


(No. 22,127) 


GRIFFIN & BRAND of McALLEN INC. v. CUMBERLAND PRODUCE CO., 
INC. PACA Docket No. RD-83-31. Reparation of $22,934.80 
with 13 percent interest from July 1, 1982, awarded complainant 
against respondent in order issued November 16, 1982. 


(No. 22,128) 


WALTERS PRODUCE INC. v. BURL HIXON d/b/a COWBOY’S PRODUCE 
Co. PACA Docket No. RD-83-32. Reparation of $22,648.75 
with 13 percent interest from June 1, 1982, awarded complainant 
against respondent in order issued November 16, 1982. 


(No. 22,129) 


CARL F. DOBLER and KEN W. DOBLER d/b/a CARL DOBLER & SONS v. 
PETER J. EMBERTON d/b/a MIXT PRODUCE a/t/a WESTERN MIXT PRO- 
DUCE Co. PACA Docket No. RD-83-33. Reparation of 
$19,011.75 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued November 
16, 1982. 


(No. 22,130) 


NORDEN FRUIT CoO. a/t/a CAL FRUIT v. ARELAUQUEN INC. PACA 
Docket No. RD-83-34. Reparation of $72,312.23 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued November 16, 1982. 


(No. 22,131) 


SUNKIST GROWERS INC. v. COUSINS’ PRODUCE INC. PACA Docket No. 
RD-83-35. Reparation of $3,944.50 with 13 percent interest 
from April 1, 1982, awarded complainant against respondent in or- 
der issued November 16, 1982. 
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(No. 22,132) 


TRANS WEST FRUIT Co., INC. v. LIMEX INTERNATIONAL OF CALIF., 
INc. PACA Docket No. RD-83-36. Reparation of 
$111,080.00 with 13 percent interest from January 1, 1982, award- 
ed complainant against respondent in order issued November 17, 
1982. 


(No. 22,133) 


CUSUMANO Bros. Co., INC. v. BELL'S PRODUCE INC. PACA Docket 
No. RD-83-37. Reparation of $7,437.70 with 13 percent inter- 
est from December 1, 1981, awarded complainant against respond- 
ent in order issued November 17, 1982. 


(No. 22,134) 


BOBBY LEATHERMAN SEED & HAY INC. v. TOMATOES INC. PACA 
Docket No. RD-83-38. Reparation of $60,466.00 with 13 per- 
cent interest from July 1, 1982, awarded complainant against re- 
spondent in order issued November 17, 1982. 


(No. 22,135) 


HUNTS POINT TOMATO Co. INC. v. ICARIA FRUIT STORE INC. PACA 
Docket No. RD-83-39. Reparation of $2,025.50 with 13 percent 
interest from December 1, 1981, awarded complainant against re- 
spondent in order issued November 17, 1982. 


(No. 22,136) 


NALBANDIAN FARMS, INC. v. WARLEY FRUIT & PRODUCE, INC. PACA 
Docket No. RD-83-42. Reparation of $2,486.25 with 13 percent 
interest from June 1, 1982, awarded complainant against respond- 
ent in order issued November 30, 1982. 


(No. 22,137) 


DeBRUYN PRODUCE Co. v. BASILIO GONZALES d/b/a BASILIO PRODUCE 
Co. PACA Docket No. RD-83-43. Reparation of $1,800.00 
with 13 percent interest from May 1, 1982, awarded complainant 
against respondent in order issued November 30, 1982. 
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(No. 22,138) 


J.D. HALLUM d/b/a J.D. HALLUM & SONS v. J G S PRODUCE 
CoRP. PACA Docket No. RD-83-44. Reparation of 
$8,478.40 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent in order issued November 30, 
1982. 


(No. 22,139) 


DUKE WILSON Co. v. KING TOMATO CORPORATION a/t/a L S PRo- 
DUCE. PACA Docket No. RD-83-45. Reparation of 
$46,950.00 with 13 percent interest from July 1, 1982, awarded 
complainant against respondent in order issued November 30, 
1982. 


(No. 22,140) 


ROBERT RUIZ INC. v. GILARDI TRUCK & TRANSPORTATION INC. a/t/a A. M. 
GILARDI & SONS. PACA Docket No. RD-83-46. Reparation 
of $2,000.00 with 13 percent interest from February 1, 1982, 
awarded complainant against respondent in order issued November 


30, 1982. 
(No. 22,141) 


J-B DISTRIBUTING CO. v. BANANAS, INC. PACA Docket No. 
RD-83-47. Reparation of $1,056.00 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued November 30, 1982. 


(No. 22,142) 


KLAMATH POTATO DISTRIBUTORS, INC. v. REDI-SPUDS OF AMERICA 
Inc. PACA Docket No. RD-83-48. Reparation of $28,445.00 
with 13 percent interest from May 1, 1982, awarded complainant 
against respondent in order issued November 30, 1982. 


(No. 22,143) 


ANTHONY TAMMARO INC. v. FEASTERVILLE THRIFTWAY INC. PACA 
Docket No. RD-83-49. Reparation of $2,720.45 with 13 percent 
interest from January 1, 1982, awarded complainant against re- 
spondent in order issued November 30, 1982. 
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(No. 22,144) 


BuD ANTLE, v. ELIQUE GUERRA, JR. d/b/a ALEX’S PRODUCE. PACA 
Docket No. RD-83-50. Reparation of $1,340.80 with 13 percent 
interest from January 1, 1981, awarded complainant against re- 
spondent in order issued November 30, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,145) 


SOUTHLAND PRODUCE CO. v. JENNARO BROS. PACA Docket No. 
RD-82-350. Order issued November 9, 1982. 


STAY ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). On October 
8, 1982, a Default Order was issued requiring respondent to pay com- 
plainant $2,528.17, with interest thereon from July 1, 1981, until paid. 


By letter dated October 5, 1982, mailed October 6, 1982, and received by 
the Department on October 14, 1982, respondent, in essence, answered 
the allegations in the complaint. However, the Rules of Practice do not 
permit receipt of an answer, at this time, without the granting of a peti- 
tion to reopen after default. See 7 CFR 47.25(e). Such a petition may not 
be granted unless the respondent gives good reason why a timely answer 
was not filed. In order to give the respondent time to file such a petition, 
the Default Order issued October 8, 1982, is stayed. 

Respondent is given ten (10) days to submit a petition to reopen after 
default to the Hearing Clerk, Room 1077 South, U.S. Department of Ag- 
riculture, Washington, D.C. 20250. 
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(No. 22,146) 


MacDONALD IMPORT Co., INC. v. DERRICK MOO YOUNG. PACA Docket 
No. RD-82-207. Order issued November 9, 1982. 


MOTION FOR RECONSIDERATION DENIED 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on June 29, 1982. Respondent requested that its default be 
set aside on August 24, 1982, which request was denied. On September 
30, 1982, respondent made a motion for reconsideration. The basis for 
such motion was that respondent’s delay in answering was excusable be- 
cause respondent was served the complaint at its residence, rather than 
its business address. However, service was accomplished in accordance 
with the dictate of 7 CFR 47.4 and therefore, respondent’s motion has 
no merit and is therefore, denied. 


(No. 22,147) 


BLUE STAR GROWERS, INC. v. RASHED CORPORATION a/t/a JOHNNY’S 
FRUIT MARKET. PACA Docket No. RD-81-113. Order issued No- 
vember 1, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,100.00 in connection with a transaction 
involving the shipment of pears in interstate commerce. 

A copy of the formal complaint was served on respondent which failed 
to file an answer thereto. However, before a default decision could be is- 
sued, the Department was notified that respondent had filed a petition 
in bankruptcy. Accordingly, this matter was automatically stayed. Hav- 
ing heard nothing further, on September 3, 1982, the Presiding Officer 
suggested to the parties that it would be appropriate to dismiss the com- 
plaint because the matter was, undoubtedly, resolved by the Bankruptcy 
Court. The parties were given an opportunity to object to this suggestion 
but neither party did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 22,148) 


MARTIN PRODUCE Co., INC. v. LOWELL PRODUCE, INC. PACA Docket 
No. RD-81-182. Order issued November 1, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $10,146.25 in connection with a transaction 
involving the shipments of onions in interstate commerce. 

A copy of the formal complaint was served on respondent which filed 
an answer notifying the Department that respondent had filed a petition 
in bankruptcy. Accordingly, on September 3, 1981, this matter was 
stayed pending completion of respondent’s bankruptcy. Having heard 
nothing further, on September 3, 1982, the Presiding Officer suggested 
to the parties that it would be appropriate to dismiss the complaint be- 
cause the matter was, undoubtedly, resolved by the Bankruptcy Court. 
The parties were given an opportunity to object to this suggestion but 
neither party did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,149) 


MONTE ALTO Foops, INC. v. ARNOLD INSTITUTIONAL Foops, Inc. PACA 
Docket No. RD-79-319. Order issued November 1, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $10,997.20 in connection with a transaction 
involving shipments of vegetables in interstate commerce. 

A copy of the formal complaint was served on respondent which failed 
to file an answer thereto. However, before a default decision could be is- 
sued, the Department was notified that respondent had filed a petition 
in bankruptcy. Accordingly, on October 6, 1980, this matter was stayed 
pending completion of respondent’s bankruptcy. Having heard nothing 
further, on September 3, 1982, the Presiding Officer suggested to the 
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parties that it would be appropriate to dismiss the complaint because the 
matter was, undoubtedly, resolved by the Bankruptcy Court. The parties 
were given an opportunity to object to this suggestion but neither party 
did. 
Accordingly, the complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,150) 


VALLEY ONIONS, INC. v. TWO BROTHERS PRODUCE Co. INC. PACA 
Docket No. RD-79-102. Order issued November 1; 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,815.00 in connection with a transaction 
involving the shipment of perishable agricultural commodities in inter- 


state commerce. 

A copy of the formal complaint was served on respondent which failed 
to file an answer thereto within the time allotted. However, before a de- 
fault decision could be issued, the Department was notified that re- 
spondent had filed a petition in bankruptcy. Accordingly, on December 
19, 1979, this matter was stayed pending completion of respondent’s 
bankruptcy. Having heard nothing further, on September 3, 1982, the 
Presiding Officer suggested to the parties that it would be appropriate to 
dismiss the complaint because the matter was, undoubtedly, resolved by 
the Bankruptcy Court. The parties were given an opportunity to object 
to this suggestion but neither party did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 22,151) 


WING FARMS v. SUN HUNG Wo Propuce, INC. PACA Docket No. 
RD-81-299. Order issued November 1, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $13,576 in connection with a transaction in- 
volving shipments of cabbages and radishes in interstate commerce. 

A copy of the formal complaint was served on respondent which failed 
to file an answer thereto. However, before a default decision could be is- 
sued, the Department was notified that respondent had filed a petition 
in bankruptcy. Accordingly, on March 5, 1982, this matter was stayed 
pending completion of respondent’s bankruptcy. Having heard nothing 
further, on September 3, 1982, the Presiding Officer suggested to the 
parties that it would be appropriate to dismiss the complaint because the 
matter was, undoubtedly, resolved by the Bankruptcy Court. The parties 
were given an opportunity to object to this suggestion but neither party’ 
did. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,152) 


DAN E. FRIESEN v. VEGAS VILLAGE SUPER MARKET, DIV. OF VEGAS 
VILLAGE SHOPPING CORP. PACA Docket No. RD-81-112. Or- 
der issued November 19, 1982. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $11,550.02 in connection with a transaction 
involving the shipment of watermelons in interstate commerce. 

A copy of the formal complaint was served on respondent. Respondent 
failed to file an answer and a default order was issued on June 1, 1981. 
However, on June 15, 1981, respondent submitted a letter indicating 
that it had filed a petition in bankruptcy. The default order was vacated 
and the proceeding stayed by virtue of an order issued on August 18, 
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1981. In a letter dated September 9, 1982, the Department inquired of 
complainant whether the bankruptcy had been concluded and respond- 
ent’s indebtedness satisfied. Complainant was informed that its failure 
to respond within 15 days from its receipt of the Department’s letter 
would result in a conclusion that complainant agreed to dismiss its 
claim. The September 9, 1982, letter was served upon complainant on 
October 6, 1982, and no response was filed. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


ORDERS REOPENING AFTER DEFAULT 
(No. 22,153) 


FRANK’S DISTRIBUTING, INC. v. FOOD SERVICE INDUSTRIES, INC. a/t/a 
EASTERN PACIFIC PICKLE CO. PACA Docket No. 
RD-82-260. Order issued November 1, 1982. Respondent’s 
motion to reopen was filed within a reasonable time, and good rea- 
son has been shown why the relief requested should be 


granted. Accordingly, respondent’s default in the filing of an 
answer is set aside, and the proposed answer submitted by respond- 
ent is hereby ordered filed. 


(No. 22,154) 


GOLDEN WEST PACKING Co. v. S& K FARMSINC. PACA Docket No. 
RD-82-333. Order issued November 19, 1982. Respondent’s 
motion to reopen was filed within a reasonable time, and good rea- 
son has been shown why the relief requested should be 
granted. Accordingly, respondent’s default in the filing of an 
answer is set aside, and the proposed answer submitted by respond- 
ent is hereby ordered filed. 
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ORDER (STAY) 
(No. 22,155) 


REX PRODUCE INTERNATIONAL LIMITED v. WILLIAM J. ABEL WAY’ d/b/a 
ABEL WAY’ a/t/a PIGEON VALLEY TOMATO CO. PACA Docket No. 
RD-82-276. Order issued November 1, 1982. Proceeding 
stayed pending bankruptcy action. 


DENIAL OF MOTION TO REOPEN AFTER DEFAULT 
(No. 22,156) 


DEBRUYN PRODUCE CoO. v. GILARDI TRUCK & TRANSPORTATION INC. a/t/a 
A. M. GILARDI & SONS. PACA Docket No. RD-82-352. Order 
issued November 18, 1982. It is concluded that good reason has not 
been shown why the relief requested in respondent’s motion should 
be granted. Therefore, the motion to reopen is hereby denied. 


ORDERS OF DISMISSAL 
(No. 22,157) 


GEORGIA VEGETABLE Co., INC. v. PRODUCE BROKERS, INC. PACA 
Docket No. RD-82-287. Order issued November 1, 1982. Re- 
spondent notified the Department that the parties have settled com- 
plainant’s claim. Since complainant did not refute this, it is as- 
sumed that the parties have settled this matter and complainant au- 
thorized dismissal of complaint. 


(No. 22,158) 


PESHASTIN HI-UP GROWERS v. Kwok C. MIu d/b/a EICAAR EXPORT 
Co. PACA Docket No. RD-82-288. Order issued November 
1, 1982. Respondent tendered check to complainant in full settle- 
ment. 





CUMULATIVE SUBJECT INDEX 
NOVEMBER 1982 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


STAY ORDER 


Removal of, prior order reinstated 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ADMINISTRATIVE ASSESSMENTS 
For 1973-1975 audit adjustments 
APPEAL 
Order denying 
DISMISSAL 
Failure to file motion to proceed within allotted time 
Joint motion of the parties 
Petition does not comply with rules of practice 


Petition fails to contain a full statement of the facts to institute 
a formal adversarial proceeding 


Petitioner failed to file response to motion to dismiss 

Petitioner requests to withdraw petition 

Respondent showed the matter is moot 

With prejudice 1061, 1920 

Without prejudice 647, 1511 
INTERIM RELIEF 


OBLIGATIONS 


Market Administrator to recompute using monthly formula 





CUMULATIVE SUBJECT INDEX 


AGRICULTURE MARKETING ACT, 1937—Cont. 


Agriculture Decisions—Cont. 


OBLIGATIONS IMPOSED 
By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 
with law” 


PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 

For 1973-1975 audit adjustments 
RECONSIDERATION 

Denial of petition 
RULING ON CERTIFIED QUESTION 


Indiana Milk Order—Interpretation of “shipped to” regarding 
supply plants and distributing plants 


Indiana Milk Order — Respondent has not demonstrated the 
need for a trial-type hearing but should be given the op- 


portunity to do so. When the lawfulness of a milk order 
is attacked, the Act affords no trial de novo in a (15) (A) 
TWO-YEAR LIMITATION 
As to adjustments to handlers obligations 
Fraud avoids the two-year limitation provision 


Market Administrator has burden of proving fraud to avoid 
UNREPORTED SALES 


Fraudulent failure to report 
Numerous customers involved 
WITHDRAWAL OF PETITION 
Upon request by petitioner 
ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


HEALTH CERTIFICATES 
Improper issuance of, for Brucellosis exposed cattle 





CUMULATIVE SUBJECT INDEX 


ANIMAL QUARANTINE AND RELATED LAWS—Cont. 
Agriculture Decisions—Cont. 


ORDER CHANGING EFFECTIVE DATE 


Of revocation order since respondent voluntarily ceased acting 
as an accreditated veterinarian pursuant to the agreement 
with Assistant U.S. Attorney 


VETERINARY ACCREDITATION 


Revocation of 


Suspended, from November 1, 1982 through July 31, 1983 


Suspension of, for 9 months 
Suspension of, for 365 days 
Suspension of until June 10, 1983 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


ANNUAL REPORT 
Shall file by December 1 of each year 
CARRIER 


Ordered to comply fully with the Act and the regulations in its 
future handling of live animals 


Ordered to register with the Secretary before transporting any 
animals for hire 


CIVIL PENALTY 
Of $100.00 — Consent 
Of $150.00 — Consent 
Of $400.00 
Of $500.00 1067, 1328 
Of $500.00 — Consent 34, 35, 648, 2145 
Of $1,000.00 — Consent 241, 1731 
Of $2,000.00 — Consent 38, 1526 
Of $3,500.00 — Consent 
Of $6,000.00 — Consent 

DEALER 


Acting as, without applying for or receiving a license 





CUMULATIVE SUBJECT INDEX 
ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


Dealer—Cont. 


Revocation of license 

Suspension of license for 30 days 
DISMISSAL 

As to one respondent 

By motion of complainant 

Of appeal 

With prejudice 
EXTENSION FOR QUALIFICATION 


Respondent shall have until September 6, 1982 to either obtain 
a dealer’s license or qualify as a holding facility 


HOUSING FACILITIES 


Failure to construct interior surfaces which can be readily sani- 


Failure to handle animals properly 

Failure to keep clean and sanitized 

Failure to keep in good repair and free from trash 

Failure to protect supplies against infestation or contamination 


Failure to provide adequate program of disease control and pre- 
vention 


Failure to provide an adequate number of employees 
Failure to provide an effective pest control program 


Failure to provide proper food sanitation 


Failure to provide structurally sound and maintained in good re- 


Failure to provide with suitable drainage 

Indoor, comply with standards regarding lighting 

Outdoor and indoor, comply with standards regarding drainage 
INSPECTION 


Interference with officials 
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ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


LICENSE 


Cease and desist from exhibiting without applying and receiving 


Cease and desist from negotiating sale of regulated animals 
without first obtaining 


Dealer, must obtain license within nine months 
Revocation of 


Selling or transporting animals in commerce without a valid and 
effective license 


MAINTENANCE OF RECORDS 
Shall maintain in the manner prescribed by the Act 
ORDER DISMISSING APPEAL 
Appeal not filed within the allotted time 
PRIMARY ENCLOSURES 
Comply with standards regarding construction and sanitation of 
Ordered to clean and sanitize often 
Ordered to provide sufficient distance between bear and public 
Shipping and transporting live animals in 
RECONSIDERATION 
Petition for denied, not filed within the allotted time 
SALE OR TRANSPORTATION 
Of animals without having valid and effective license 
STANDARDS AND REGULATIONS 


Ordered to comply with 648, 649, 651, 653, 860, 1071, 1326, 1328, 
1526, 1528, 1529, 1531, 1731, 1733, 1734, 1921, 1925, 2139, 2141, 2143 


Ordered to comply with concerning transportation of live animals 
SUSPENSION OF LICENSE 
For 30 days 


For 30 days and thereafter until in compliance with the Act 


For 60 days and thereafter until in compliance with the Act 


For 90 days and thereafter until in compliance with the Act 
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FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


CONVICTION 
Of conspiracy to violate food stamp laws 
COURT DECISION 


US. District Court, District of New Jersey — Secretary’s deci- 
sion affirmed 


INSPECTION SERVICE 

Resumed with certain conditions 

Withdrawal and denial of . . . 243, 245, 438, 867, 1074, 1330, 1533, 1927, 1929, 1932 
PREPARATION, SALE AND/OR TRANSPORTATION 

Of adulterated and misbranded meat food products 

Of adulterated meat 

Of beef tongues adulterated with excessive water 

Of hamburger adulterated with pork spleens 
SANCTION 


Withdrawal and denial of inspection service for six months (held 
in abeyance) 


Withdrawal and denial of inspection service for one year (all but 
one month held in abeyance) 


Withdrawal and denial of inspection service for one year (held in 
abeyance) 


Withdrawal and denial of inspection service for two years 


Withdrawal and denial of inspection service for two years (all 
but 30 days held in abeyance) 


Withdrawal and denial of inspection service for two years (held 
in abeyance) 


STAY ORDER 

Order lifting 

Removal of, prior order reinstated 
STIPULATION AND CONSENT DECISION 


Order granting motion to amend 
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HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $300.00 — Consent 
Of $750.00 — Consent 
Of $1000.00 — Consent 
Of $1500.00 — Consent 
Of $2000.00 870, 1737 
Of $2000.00 — Consent 38, 655 
COURT DECISIONS 
U.S. Court of Appeals, 8th Circuit — Secretary’s decision re- 


DISMISSAL 
As to one respondent 
By motion of complainant 
Complainant failed to prove the horse was sored 


Failure to sustain burden of proving the showing and exhibition 
of a sored horse 


With prejudice 


Without prejudice 
DISQUALIFICATION 


From judging or managing any horse show/exhibition/sale or 
auction 38, 870, 1078, 1341, 1737 


From showing or exhibiting horses 38, 870, 1078, 1341, 1737 
REMAND ORDER 


Case remanded to Administrative Law Judge for further initial 
decision 253, 1935 


SANCTION 

One year disqualification 38, 250, 870, 1341 
SORED HORSE 

Failure to prove 

Showing and exhibition of 


Showing and exhibition of, failure to prove 
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HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


STAY ORDER 
Lifted — prior order reinstated 
Lifted in part 
Pending judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCEPTANCE (REPARATION) 


Failure to communicate rejection 
Ineffective rejection 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . . 49, 64, 72, 78, 80, 264, 268, 270, 274, 
466, 468, 490, 662, 672, 675, 680, 682, 932, 

1087, 1091, 1095, 1097, 1100, 1102, 1105, 1107, 

1351, 13886, 1392, 1550, 1555, 1557, 1562, 1564, 

1566, 1568, 1742, 1962, 1965, 2179, 2185, 2187 


ACCOUNTS OF SALE OR PURCHASE 


Failure to show true and correct names of purchasers 


Failure.to show true and correct nature of transactions 


Failure to show true and ‘correct weight and/or prices . . . 270, 466, 470, 662, 675, 678, 
682, 932, 1093, 1100, 1102, 
1550, 1564, 1962, 2199, 2209, 2213, 2217 


False, inaccurate or misleading 1100, 1102, 1555, 2199, 2209, 2213, 2217 
Names and addressés of sellers — false and fictitious 


Price entries — false, inaccurate or misleading ... 932, 1555, 1962, 2199, 2209, 2213, 
2217 


AGREEMENT (REPARATION) 


Failure to prove non-conformance with 


BILLING AND/OR COLLECTING 


False and incorrect 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


BILLING AND/OR COLLECTING—Cont. 
On weight of livestock other than agreed upon 
Other than actual purchase prices and weights 

BONDING REQUIREMENT 


Violation of ... . 60, 76, 85, 258, 266, 272, 470, 474, 475, 488, 935, 1081, 1083, 1343, 
1394, 1398, 1559, 1758, 1954, 1960, 1983, 2182, 2184, 2201, 2215 


BROKERAGE COMMISSIONS 


Billing or collecting when no brokerage services have been per- 


Splitting or sharing with employees or agents of customers ................. 1400 
CEASE AND DESIST 

Order terminated by request of complainant 
CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 464, 1090, 1386, 1557 


Issuing checks drawn on a closed account or signed by an author- 
488, 1081, 1083, 1343 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Issuing insufficient funds checks 64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658, 929, 

1081, 1083, 1085, 1087, 1090, 

1091, 1107, 1343, 1346, 1388, 

1390, 1396, 1546, 1548, 1552, 

1566, 1756, 1954, 1956, 1958, 1965, 2172, 2174, 2180, 2182, 2185 

2204, 2206, 2211, 2213 


CIVIL PENALTY 

Of $250.00 1398, 1756, 2215 
-Of $500.00 67, 272, 475, 1394, 1758, 1983 
Of $750.00 

Of $1,000.00 

Of $1,500.00 70, 270, 472 
Of $2,000.00 464, 470, 1083, 1090, 1102, 1105, 2198 
Of $2,500.00 72, 262, 1085, 1550, 1555, 1960, 2206, 2211 
Of $3,000.00 474, 2209 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
CIVIL PENALTY—Cont. 


Of $3,500.00 482, 484, 940 
Of $4,000.00 1087, 1400 
Of $5,000.00 78, 658, 1095, 1097, 1100, 1548, 1568, 1954, 1965 
Of $7,500.00 

Of $10,000.00 

Of $13,000.00 

Of $20,000.00 

COMMISSION MARKUP (REPARATION) 


Respondents acting as principals for complainant when they 
should have known they were agents 


COMPENSATION 

Accepting or receiving other than salary 
COMPLAINT 

Dismissal of 949, 1585, 1740, 1768, 2220 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock: under false or fictitious 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 62, 1083, 1095, 1097, 
1100, 1102, 1105, 1562 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 62, 64, 1386 1557 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out: of tonsignment for their 
own accounts or for the accounts of others 932, 1095, 1097, 2204 


Purchasing livestock from consignments for own speculative ac- 
64, 488, 1081, 
1100, 1102, 1105, 1740, 2204, 2213 


Purchasing livestock from consignments for own speculative ac- 
count from a market agency respondent is any way affil- 
iated with 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CONSIGNMENT—Cont. 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


CONTRACT 


Comply with terms and conditions for the purchase or sale of 


CONTRACT PRICE (REPARATION) 

Failure to pay 
CORPORATE FUNDS 

Use of for personal or other non-business expenses 
COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S Bankruptcy Court for the Western District of Virginia, Big 
Stone Gap Division — case remanded to the Secretary 
and closed adversary proceeding 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding— affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 

DAMAGES (REPARATION) 
Due to misrepresentation 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
270, 274, 470, 490, 
662, 672, 680, 1091, 1107, 1564, 1962, 1965, 2179 


Accounts of sale and/or purchase — untrue and incorrect 662, 1564, 1740, 1962 


Billing and collecting on the basis of untrue or incorrect weights 
or prices 270, 490, 662, 678, 684, 1564, 2179, 2187, 2209 


Billing and collecting, other than the actual purchase prices and 


Billings, false and incorrect 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER—Cont. 


Collecting on the basis of false, inaccurate or misleading weight 
or price entries 


Compensation, accepting or receiving other than salary 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent 
Engaging in scheme to artificially inflate the price of livestock 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 


Failure to disclose true ownership of livestock 


Failure to maintain adequate bond 266, 272, 470, 474, 488, 
1081, 1083, 1343, 1559, 1758, 
1954, 1960, 2184 


Failure to maintain shippers’ proceeds account 


Failure to pay and/or failure to pay when due 158, 266, 274, 276, 468, 488, 493, 
658, 1081, 1083, 1091, 1107, 1343, 
1390, 1546, 1954, 1956, 1965 


Failure to settle or make final payments for livestock purchased 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Gifts, offering of 
Invoices or billings, false or inaccurate weight entries 1564, 1962, 2209, 2217 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 488, 1081, 1083, 1343 


Issuing insufficient funds checks 158, 266, 274, 276, 464, 468, 488, 493, 658, 
1081, 1083, 1090, 1091, 1107, 1343, 1390, 1546, 
1954, 1956, 1965 


Issuing untrue or incorrect invoices 270, 662 


Misrepresenting the actual weights or prices of livestock 
purchased 493, 1546, 1962, 2209, 2217 


Misrepresenting the true nature of charges made for its buying 
service 1962, 2209 
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DEALER—Cont. 
Net proceeds, failure to transmit 
Not registered as 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Paying sellers on the basis of inaccurate or incorrect weights 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Pledging custodial account certificates of deposit as collateral 
for loans 


Purchasing livestock for speculative resale 


Purchasing livestock out of consignment for own speculative ac- 


Purchasing livestock out of consignment for own speculative ac- 
count from a market agency respondent is any way affil- 
iated with 


Recording inaccurate or incorrect hot or cold weights 

Scales, failure to operate in accordance with the regulations 

Selling livestock on the basis of false or inaccurate weights 

Using funds received as proceeds for own purposes 

Using tare weight when weighing livestock 

Weighing livestock at other than their true and correct weights 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
64, 78, 80, 264, 268, 932, 1100, 1109, 1386, 1555, 
1557, 1562, 1566, 1568, 2185 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 78, 472, 932, 1100, 1555, 1568 


Accounts of sale, failure to show true and correct names of pur- 
chasers 


Billing and/or collecting on the basis of untrue or incorrect in- 
voices 


Collecting on the basis of false, inaccurate or misleading weights 
or prices 78, 472, 1100, 1555, 2213 
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Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 


Consigning or purchasing livestock under false or fictitious 


2196, 2201 
Engaging in business while insolvent 477, 485, 1109, 1552, 1557, 1566, 2174 


Exchanging or “swapping” of checks to conceal true amount 
1386, 1557 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 64, 264, 268, 477, 485, 929, 1109, 
1346, 1386, 1552, 1557, 1562, 1958, 2174, 2204 


Failure to maintain adequate bond 475, 1894, 1398, 1983, 2201, 2215 


Failure to pay and/or failure to pay when due 259, 477, 660, 929, 1557, 1566, 
1756, 1958, 2180, 2185, 2213 


Failure to show true ownership of livestock 2196, 2201 

Insufficient funds checks .... 64,264,477, 929, 1346, 1552, 1566, 1756, 1958, 2174, 
2180, 2185, 2204, 2213 

Invoices, untrue or incorrect 262, 472, 932, 1100, 1568 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Misrepresenting the method used by which livestock is sold or 


Misrepresenting the nature of charges made for respondent’s 
services 


Misrepresenting the origin, place of purchase, or sale of live- 


Misrepresenting the original prices of livestock 
Misrepresenting the original weights of livestock 


Net proceeds, failure to remit and/or failure to remit when due .. . 264, 268, 475, 485, 
1346, 1386, 1552, 1958, 2174, 2204, 2213 


Net proceeds, using for own purposes 475, 485, 1557 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 


Obtaining of secret profits (Reparation) 


Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis 
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DEALER AND MARKET AGENCY—Cont. 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 1100, 1562 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts 64, 932, 1386, 1557 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts 


Purchasing livestock from consignments for own speculative ac- 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


Respondents acting as principals instead of agents (Reparation) 
Using funds received as proceeds for own purposes 


Using funds received as proceeds to finance speculative or other 
financial activities of any person 1386, 1557 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 80, 2196, 2201 


DEFAULT ORDER (REPARATION) 
Failure to file answer within the allotted time 
DISMISSAL (REPARATION) 
Burden of proof 
Complainant authorized dismissal of complaint 


Failure to prove respondent’s disposition of cattle an unjust 
practice 


Lack of jurisdiction 
Net proceeds from resale considered reasonable market value 


Settlement between the parties 


The agent for a disclosed principal is not liable for the price of 
livestock purchased in the absence of an agreement 


EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission basis 
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GIFTS 


Cease and desist from giving 482, 1351, 1392 
Offering of — to induce customers to buy respondent’s product 69, 1351, 1392 
INDEBTEDNESS (REPARATION) 
Failure to prove 
INSOLVENCY 


Current liabilities exceed current assets . . . . 60, 87, 274, 276, 468, 477, 480, 485, 493, 
1087, 1109, 1388, 1552, 1557, 1566, 1958, 2174, 2206 

Denial of application for registration while insolvent 

Purchasing livestock while insolvent 

Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 


485, 493, 680, 1091, 1107, 1109, 1390, 
1552, 1557, 1566, 1958, 2174 


INVOICES 
Billing and/or collecting on the basis of untrue or incorrect 266, 270, 472, 490, 


662, 675, 678, 682, 684, 932, 1100, 1105, 
1555, 1564, 1568, 1962, 2199, 2209, 2213, 2217 


Issuing untrue or incorrect . . . . 266, 270, 466, 470, 472, 490, 662, 675, 678, 682, 932, 
1093, 1100, 1105, 1555, 1564, 1568, 1962, 2209 


Utilizing counterfeited or misleading 


LABELS 


Altering accurate labels to show untrue or incorrect weights 
Labeling containers showing untrue or incorrect weights 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
672, 682, 1095, 1097, 1102, 1105, 1742 


Accounts of sale, failure to show true and correct name of pur- 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Denial of application 
Engaging in scheme to artificially inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 
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MARKET AGENCY—Cont. 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain adequate bond 

Failure to pay when due 

Falsely representing the true origin of livestock 
Invoices, untrue or incorrect 

Issuing insufficient funds checks 


Misrepresenting the original purchase weights or prices of live- 


Misrepresenting the true nature of charges made for its buying 
services 


Net proceeds, failure to remit when due 
Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count and/or for the account of others 62, 1095, 1097, 1102, 1105 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 62, 1095, 1097, 1102, 1105 


Purchasing consigned livestock for his own speculative account 1102, 1105 


Pledging custodial account certificates of deposit as collateral 
for loans 


Using funds received as proceeds for own purposes 
MISREPRESENT ATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466 


Misrepresenting the actual weights or prices of livestock 
purchased 490, 682, 1564, 1962, 2199, 2209, 2213, 2217 


Misrepresenting the actual weights of livestock sold (Repara- 


Misrepresenting the method by which livestock is sold or pur- 


Misrepresenting the nature of the charges made for respondent’s 
buying services 472, 682, 1555, 1568, 1962, 2209 
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MISREPRESENT ATION—Cont. 
Misrepresenting the origin, place of purchase, or sale of livestock 


Misrepresenting the original purchase prices of livestock pur- 
472, 682, 1555, 1568, 2209 


Selling cattle that were not “fresh” when promised (Reparation) 


Selling cattle without informing buyer of probability of infec- 
tion (Reparation) 


NET PROCEEDS 


MJ Bit TOY OWN DUEBONDS 5 csi 5 5.580 a 5svi.3 23 oases ee a 62, 64, 485, 672, 1562 


Using funds for purposes other than the payment of lawful mar- 
keting charges 1386, 1557, 1562 


Failure to remit and/or failure to remit when due 264, 268, 485, 672, 927, 1346, 
1386, 1396, 1552, 1557, 1958, 2174, 2204, 2213 


PACKER 
Accountings — false and fictitious 


Accounts and records, fully and correctly disclose all transac- 
69, 72, 1087, 1351, 1392, 1550 


Altering accurate weight labels to show greater than the true 
and correct weights 


Billing or collecting brokerage commissions when no brokerage 
services have been performed 


Billing and collecting for meat or meat food products not deliv- 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Complying with terms and conditions of its contract for the pur- 
chase or sale of meat 


Engaging in business while insolvent 480, 1085, 1087, 2206 


Entering into employment or agency relationship where duties 
involve any participation in the purchase of meat 
or meat food products where respondent’s business as a 
packer involves the sale of meat to respondent’s employer 


Failure to disclose complete and accurate details of purchase 
contracts or agreements 675, 684, 2172 


Failure to hold in trust, funds required to be held in trust 480, 1085, 1087, 2206 
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PACKER—Cont. 


Failure to maintain adequate bond or its equivalent 258, 482, 935 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 72,675 


Failure to pay and/or failure to pay when due 74, 480, 1085, 1087, 1351, 
1388, 1548, 1550, 1739, 2172, 2206, 2211 


Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 72, 1093 


Issuing insufficient funds checks 1085, 1087, 1548, 2172, 2206, 2211 


Issuing scale tickets and accountings on the basis of false or in- 
correct weights 


Labeling containers reflecting weights greater than the true and 
correct weights 


Misuse of corporate funds 


Offering of gifts, to induce customers to buy respondent’s prod- 
69, 1351, 1392 


Paying sellers on the basis of inaccurate ahd iticorrect weights . . . . 72,675, 684, 1367, 
2172 


Preparing false, incorrect or fraudulent invoices 
Purchasing livestock for speculative resale 
Purchasing livestock on the basis of false and inaccurate weights 


Purchasing livestock while respondent’s current liabilities ex- 
ceed its current assets 


Recording inaccurate or incorrect hot or cold weights 
Scales, failure to maintain or operate to insure accurate weights 


Scales, failure to operate in accordance with regulations under 


Selling meats at greater than the true and correct weights 


Splitting or sharing brokerage commission where no brokerage 
services have been performed 


Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
72,2172 


Weighing livestock on the basis of untrue or incorrect weights 675, 680, 1367 
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PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights 


PETITION FOR RECONSIDERATION 


PROTECTION (REPARATION) 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of 675, 684 
PURCHASE PRICE 


Collecting on the basis of false, inaccurate or misleading . . . . 78, 466, 472, 1100, 1568, 
2199, 2209, 2213, 2217 


Failure to pay (Reparation) 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493; 658, 660, 929, 

1081, 1083, 1085, 1087, 1091, 1107, 

1343, 1351, 1388, 1290, 1396, 1546, 

1548, 1550, 1552, 1557, 1566, 1756, 

1954, 1956, 1958, 1965, 2172, 2180, 

2182, 2185, 2206, 2211, 2217 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading . . . 78, 466, 472, 662, 682, 1100, 1102, 1105, 1555, 1568, 
2199, 2209, 2213, 2217 


Misrepresentation of 472, 682, 1555, 1568, 2199, 2209, 2213, 2217 
REHEARING (REPARATION) 
Petition for, denied 
REJECTION (REPARATION) 
RR NENE 5 iis, Faure irk 6% 1 4. 0's) Sine an Ai bea ORME e a ce 496, 687 
Untimely 
REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
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REPARATION AWARDED—Cont. 


For difference between misrepresented value of cattle and actual 


For difference in the market value between what complainant 
received and what was promised 


For entire amount paid on cattle that died 
RESALE (REPARATION) 
In good faith 
SCALE TICKETS 
Failure to show true nature of transactions 
Issuing on the basis of false or incorrect weights 
Making false, inaccurate, or incorrect entries 
SCALES 


Failure to maintain and operate to insure accurate and correct 


Failure to operate in accordance with the Act 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit promptly 62, 64, 264, 268, 477, 485, 929, 1109, 1346, 
1386, 1396, 1552, 1557, 1562, 1958, 2174, 2204 


Failure to maintain 62, 64, 264, 268, 477, 485, 682, 929, 1109, 1346, 
1396, 1552, 1562, 1958, 2174, 2204 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672, 1109, 1346, 

1396, 1552, 1557, 1562, 

1958, 2174, 2204 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 87, 495, 686, 1570, 1759 
In full compliance with the bonding requirements 495, 1401, 1561, 2220 
No longer insolvent 495, 1570, 1759 
SUSPENSION OF REGISTRATION 


Until in full compliance with the bonding requirements 475, 1559, 1960, 1983, 
2184, 2215 
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SUSPENSION OF REGISTRATION—Cont. 


Until solvent and in full compliance with the bonding require- 


Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


660, 2199, 2213 


14 days and thereafter until solvent and/or deficit eliminated 1390, 1958, 
2174, 2185, 2204 


15 days and thereafter until solvent and/or deficit eliminated .... 268, 468, 1562 


62, 672, 1566 
78, 678, 1386, 2179 


270, 464, 672, 1090, 2209 


60 days and thereafter until solvent and/or deficit eliminated . . . . 274, 929, 1396, 
1546, 1552, 1557 


477, 1956, 1965, 2196 
90 days and thereafter until in full compliance with the 
bonding requirements 
90 days and thereafter until solvent and deficit eliminated 
120 days 
120 days and thereafter until solvent 
5 months and thereafter until solvent 


6 months 
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TRUST FUNDS 
Failure to hold in trust, funds required to be held in trust 480, 1085, 2206 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
consignors 


UNJUST PRACTICES (REPARATION) 
Failure to prove 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 


Engaging in scheme to artificially inflate the price of livestock . . 270, 466, 2196, 2201 


Failure to disclose to sellers complete and accurate details of the 
purchase contract or agreement 


Failure to disclose true ownership of livestock 70, 80, 932, 2196, 2201 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466, 2196, 2201 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 490, 932 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 


Altering accurate label containers to show 


Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684, 
1100, 1105, 1564, 1962, 2179, 2187, 2199, 2209, 2213, 2217 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 682, 684, 
1093, 1100, 1105, 1564, 1962, 2199, 2209, 2213, 2217 


Issuing scale tickets and accountings on the basis of 

Labeling containers showing 

Paying on the basis of 72, 74, 675, 678, 684, 1367, 1550, 2172 
Selling meat on the basis of 1093, 1564 
Using tare weight when weighing livestock 

Weighing hot carcass’ on the basis of 72, 675, 678 
Weighing livestock on the basis of 1367, 2172 
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ACCEPTANCE OF COMMODITY 


PNMBRUMMMDRD IN ery ce tesa obs cakes tote hsb c.6 o/s. koc 01s. sks aed PORe Te Rete eter 757, 1640 
By unloading . 121, 172, 178, 203, 310, 337, 519, 524, 531, 769, 991, 1614, 2279 
Guaranteed protection from losses sustained 
Improper rejection 
Ineffective rejection 310, 542, 1614, 2031 
Untimely rejection 126, 129,-133, 137, 151, 310, 1202 
Wrongful rejection 1429, 2255, 2260 
ACCORD AND SATISFACTION 
Acceptance of check in full settlement 
Bona fide dispute 
Failure to prove 
ADJUSTMENT 
Price, failure to prove 
Price, proof of 
Withdrawal of, warranted 
ADMISSION 
Of liability 757, 783, 997, 1432, 2294 
Reparation order 590, 591, 997, 1255, 1434, 2294 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 324, 331 


AGENCY 

Estoppel to deny 
AGENT 

Authority of, established 


Authority of, failure to establish 
Breach of duty 

Failure to prove 

For undisclosed principal 

Proof of, established 
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AGREEMENT 


Consignment agreement rescinded due to material misrepresen- 
tation of facts 


Express agreement to defer payments, failure to prove 
Failure to prove existance of 
Seller bound by agreement made by agent 


To dispose of produce without monetary remuneration, failure 


ALLOWANCES 


Poor condition, failure to prove 
BROKER 

Action as 

Action as, failure to prove 

Breach of duty 

Duties, fulfilled 

Failure to communicate rejection 

Fictitious, failure to prove 

Liability for damages 


No justifiable interest in transaction, reparation not awarded 
Proof of, established 
BROKERAGE FEES 


Failure to remit 

Not allowed 

Overcharging of 

Retention of, when not earned 
COMMERCIAL VALUE 

Failure to prove produce did not have 
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PAGE 
COMPLAINT 


99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 

519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 

955, 1193, 1222, 1405, 1429, 1438, 1439, 1610, 1625, 1630, 

1642, 1785, 1793, 1801, 1829, 1830, 1840, 2026, 2035, 2252, 

2255, 2268, 2271, 2273, 2279, 2294, 2295, 2303, 2304, 2305, 2306, 2308 


Dismissed with respect to portion of complaint 
Dismissed with respect to the broker 
Dismissed with respect to 23 out of 29 transactions 
CONSIGNMENT 
Agreement, proof of established 
Failure to account for portion of produce sold on 
Failure to obtain best price 
Failure to provide adequate accountings of 
Mishandling of produce — insufficient evidence to prove 
Negligence in reselling, failure to prove 
Resale, prompt and proper 
Resale, to the best of ability 
CONTRACT 


Absence of 


Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 
Failure to make timely complaint of 


Failure to prove 110, 126, 141, 151, 159, 172, 203, 343, 527, 531, 
542, 559, 580, 759, 772, 964, 966, 975, 1202, 

1410, 1415, 1605, 1622, 1637, 1640, 1787, 1803, 

1814, 1825, 2028, 2265, 2276 


Failure to ship specified brand 


Failure to ship specified grade and size 
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CONTRACT—Cont. 


Failure to ship in suitable shipping condition 178, 195, 310, 519, 524, 
1208, 1429, 2279 


Failure to prove existence of 1625, 1793, 1801, 2268 
Modification of 104, 545 
Modification of, failure to prove 
Modification of, voided 
New agreement 
Obligation, fulfilled 
Proof of, established 
Rate, failure to pay 
Void, fixed price not agreed upon between the parties 
CONTRACT ADJUSTMENT 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 


Express agreement to defer payments, failure to prove 
FOBAF sales 

Failure to prove agreement of 

Modification of, failure to prove 

No grade specifications 


Weight specification, failure to prove 
CONTRACTUAL AGREEMENT 
Failure to prove existance of 


Proof of, established 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made 
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COUNTERCLAIM 


Awarded, admission of liability 


Awarded, amount of damages exceeds balance due on purchase 


Awarded, for damages 
Awarded, for losses incurred in resale 
Awarded, for unpaid brokerage fees 


Dismissal of 147, 151, 159, 203, 294, 310, 1202, 1225, 
1405, 1432, 1618, 1637, 1796, 2252, 2273, 2279 


Dismissed, failure to prove breach of contract 2265, 2276 
Dismissed, failure to prove breach of warranty 203, 1202, 1637, 2276 
Dismissed, failure to prove damages 1796, 2252 
Dismissed, failure to submit sufficient evidence 


Dismissed, oral hearing was not held therefore respondent can- 
not be awarded reparation for fees and expenses 


Lack of jurisdiction 
CORRECTION 


Of “Order of Dismissal” to read: “Accordingly, the complaint is 
dismissed without prejudice” 


COURT DECISIONS 
Supreme Court, Certiorari denied, affirms Secretary’s order 
U.S. Court of Appeals, 3rd Circuit, petition for review — denied 
U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


US. District Court, Southern District of Indiana, Indianapolis 
Division, satisfaction of judgment 


CREDITS 


Offsetting credits, allowed — credits acknowledged by com- 
plainant in complaint 


Offsetting credits, not allowed — failure to file within nine 
month statutory period 





CUMULATIVE SUBJECT INDEX 2337 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


DAMAGES 
Broker consummated sale without approval 
Broker failed to communicate rejection 
Failure to deliver 


Failure to deliver timely 


Failure to make good delivery 769, 1193 


Failure to prove 121, 126, 129, 133, 137, 172, 294, 337, 563, 757, 964, 975, 
991, 1610, 1614, 1640, 1796, 1811, 1814, 1825, 2276 


Failure to ship in suitable shipping condition . . . . 178, 195, 310, 519, 524, 1208, 1429, 
2279 


Failure to submit sufficient evidence to prove 
Shipper failed to fulfill contract duties 
Untimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


Wrongful rejection 
DEFAULT 

Order reinstituting 

Order reopening after 

Petition to reconsider after, denied 

Petition to reopen after, denied 
DEFENSE 

Not established 

Not pleaded 

Not relevant or proper 
DELIVERED SALE 

Failure to deliver U.S. grade No. 1 carrots 

Without grade specifications 
DELIVERY 

Failure to make good delivery 


Failure to prove 
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DELIVERY—Cont. 


Untimely 307, 524 
DISMISSAL 

Amount of damages equal contract price 524, 1193, 1429 

Amount of damages exceeds balance due on purchase price 195, 2279 

Burden of proof 104, 165, 307, 955, 1222, 1785 

Complainant accepted respondent’s check in full settlement 


Complainant authorized dismissal of complaint .... 593, 784, 997, 1003, 1432, 1642, 
1653, 1654, 1829, 1830, 1840, 2040, 
2295, 2308 


Complainant broker had no justifiable interest in subject trans- 
action 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 


Complainant failed to make good delivery and produce had no 
commercial value 


Complainant filed claim in another court 
Complainant requested dismissal with prejudice 


Complainant’s alleged indebtedness discharged by respondent’s 
bankruptcy action 


Contract unenforceable, no fixed price 

Failure to file complaint timely 

Failure to prove breach of contract 

Failure to prove damages 

Failure to prove existence of contract 1625, 1793, 1801, 2268 
Failure to prove wrongful rejection 1630, 2271 
Failure to substantiate allegations 981, 2026, 2035 
Matter of complaint resolved in bankruptcy court .... 1840, 2303, 2304, 2305, 2306 
No violation of the Act 397, 1610 


Of counterclaim, failure to file timely 147, 1405 


Of counterclaim, failure to prove breach of warranty 203, 350, 1202, 1637 
Of counterclaim, respondent’s lost profit not fault of complain- 
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Of portion of complaint 
Respondent relieved of liability due to accord and satisfaction 2252, 2273 


Respondent tendered check to complainant in full settlement ... 209,350, 997, 1642, 
1653, 1654, 1829, 1830, 1840, 2040, 2308 


Resolution in bankruptcy court 797, 2294, 2303, 2304, 2305, 2306 
Settlement between the parties 
With prejudice 
Without prejudice 
DUMPING 
Failure to obtain certificate 
DUTY 
Of buyer to attempt to resell produce to minimize seller’s losses 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 

EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 


Denial of application for license 
Failure to prove allegations 


Publication of the facts 92, 287, 502, 1114, 1116, 1154, 1402, 1769, 1779, 1783, 
2237, 2338 


Revocation of license ... . 94, 506, 515, 517, 725, 954, 1112, 1116, 1152, 1589, 1590, 
1592, 1594, 1770, 1772, 1781, 2017, 2240, 2242, 2245 


Suspension of license 
FELONY CONVICTIONS (DISC) 


Denial of license 
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F.0.B. SALE 


Acceptance final 


Breach of warranty, failure to prove 172, 337, 527, 531, 964, 975, 1202, 
1410, 1415, 1637, 1803, 1811, 2031, 2276 


Proof of, established 


Suitable shipping condition warranty, breach of 
279 


Suitable shipping condition warranty, not applicable 121, 203, 772, 969, 1415, 


FRAUD 
Failure to prove 
FREIGHT 
Overcharging for 
FUNDS 
Non-sufficient 
GUARANTEE 
Of payment 
To cover losses as a result of tote failure 
HANDLING CHARGE 
Failure to pay 
Proof of, established 
INDEBTEDNESS 
Admission of 
INSPECTION 
Certificate, failure to obtain 
Certificate, lack of identification 


Failure to obtain 


Federal inspection takes precedence over private inspection 


Incomplete 


Purchase after 
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INTEREST CHARGES 


Not allowed 
LACK OF JURISDICTION 
Failure to prove 


Transaction did not consist of a perishable agricultural commod- 
ity 


Untimely filed 
LICENSE 

Denial of application for 

Revocation of, for ten days 
LOADING 

CIP DFOUNES TANUTG 6 PROVES 6. wo 5.5 ko 5 6 sisin.k sw cw ccna od aeeueeeeeneor 1785 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where adequate accountings 
of resale were not maintained 


Used to determine price of greens due to disposal of 
MERCHANTABILITY 

Failure to prove breach of warranty 
MISREPRESENTATION 

Failure to prove 

Of grade and/or quality of potatoes (Disciplinary) 

Of inspection, new contract voided 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
details of the rejection 


NET PROCEEDS 
Failure to remit 
Failure to remit in full 
Failure to remit promptly 


Unauthorized use of 
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OBLIGATION 


Payment to broker does not relieve buyer of obligation to pay 


Performed beyond call of duty 
ORAL CONTRACT 
Binding, when respondent’s agent agrees to such contract 
Oral alteration of, failure to prove 
Unclear terms 
OVERCHARGES 
For brokerage 
For freight 
PROTECTION 
Against losses due to condition 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
Liability for purchase price 
PURCHASE PRICE 
Failure to pay 
Failure to pay in full 
Failure to pay promptly 
Not agreed upon, contract voided 
Where respondent guaranteed payment, respondent is liable for 
PURCHASES 
By agent 
Liability for failure to prove 
Liability of principal for 
Permission of, by principal 


QUANTUM MERUIT 


In absence of contract where buyer accepted produce, shipper to 
recover for produce on a quantum meruit basis 
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RECONSIDERATION/REOPEN 


Order reopening after default 216, 357, 1002, 1262, 1653, 2307 


Petition for reconsideration, denied 209, 778, 995, 996, 1251, 
1437, 1595, 1828, 1838, 2293, 2303 


Petition to reopen after default, denied 214, 215, 1003, 1652, 1653, 1837, 
1838, 2044, 2045, 2308 


Petition to reopen hearing, denied 

Petition to reopen untimely filed, denied 
REJECTION 

After acceptance 

Effective 


310, 542, 2031 
165, 297, 307, 580, 1597, 1618, 1630 
121, 129, 133, 137, 300, 573, 1202 
156, 187, 189, 535, 542, 1247, 1405, 1429, 2255, 2260 
Wrongful, failure to prove 
REPARATION AWARDED 
Admission of liability 348, 1252, 1432, 1434, 2039, 2294 


Complainant, respondent failed to answer timely to “Order to 
Show Cause” 1261, 1414, 1432, 1436 


Difference between resale proceeds and contract price 573, 1247, 2260 
Respondent, for damages 189, 195 
Respondent, for fees and expenses 545, 563, 759 
RESALE 
Failure to submit adequate accountings of 
Not prompt and proper 
Prompt and proper 
Reasonable 
RESPONSIBILITY 


Although buyer rejected produce, buyer responsible for attempt- 
ing to sell produce to minimize sellers losses 
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RESPONSIBILITY—Cont. 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 


RULING ON CERTIFIED QUESTION (DISC) 


An initial decision should be issued in which it is found respond- 
ent has committed flagrant and repeated violations of the Act 


SET-OFF 
Against interest due on reparation award 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
claimed by complainant 


Failure to submit sufficient evidence to prove 

SETTLEMENT AGREEMENT 
Failure to substantiate negligence in entering into 

STAY ORDER 
Order lifting stay and reinstating prior order 
Pending answer to motion to reopen after default 216, 600, 1262, 1839 
Pending answer to petition to reargue 349, 2295 
Pending answer to petition to reconsider 593, 783, 2295 
Pending bankruptcy proceeding . . 209, 349, 600, 1262, 1438, 1642, 1839, 2039, 2308 
Pending filing of petition to Rehear, Reargue, and Reconsider 
Pending filing of petition to Reopen after Default 
Pending further proceedings 
Pending proceedings for judicial review 


215, 963, 995, 1251, 1262, 1437, 1443, 
1652, 1828, 2019, 2044, 2293 


SUITABLE SHIPPING CONDITION 
Breach of warranty 165, 178, 195, 310, 519, 1208, 1429, 2279 


Breach of warranty, failure to prove 141, 172, 531, 580, 1202, 1410, 1415, 1803, 
2276 


Warranty, not applicable 121, 208, 772, 969, 1415, 2260 
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SUSPENSION OF LICENSE 
For 45 days 
For 70 days 
For 90 days 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 121, 203, 531, 1193, 2260, 2276 
Abnormal temperatures not cause of decay 
Failure to prove abnormal 
Failure to prove normality of 
Freezing in transit buyer’s responsibility in f.0.b. sale 
Lack of evidence as to 
Normality of 
UNDISPUTED AMOUNT 
Order for 346, 347, 591, 592, 784, 997, 1251, 1438, 1829, 2039 
WARRANTY 
Breach of 165, 178, 195, 310, 592, 1208, 1429, 2279 


141, 172, 294, 343, 527, 531, 580, 759, 1202, 1415, 
1637, 1803, 2276 


Express 
Not applicable 
WEIGHT 


Federal inspection weight supersedes private inspection weight 


Of apples found to meet export requirements 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 
Withdrawal and deniai of inspection service for 2 years 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 
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